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OVERSIGHT OF THE ARMY CORPS OF ENGI- 
NEERS’ PARTICIPATION IN THE DEVELOP- 
MENT OF THE NEW REGULATORY DEFINI- 
TION OF “WATERS OF THE UNITED STATES” 


WEDNESDAY, SEPTEMBER 30, 2015 

U.S. Senate, 

Committee on Environment and Public Works, 
Subcommittee on Fisheries, Water, and Wildlife, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:32 a.m. in room 
406, Dirksen Senate Office Building, Hon. Dan Sullivan (chairman 
of the subcommittee) presiding. 

Present: Senators Sullivan, Whitehouse, Barrasso, Capita, Wick- 
er, Fischer, Rounds, Inhofe, Cardin, and Markey. 

OPENING STATEMENT OF HON. DAN SULLIVAN, 

U.S. SENATOR FROM THE STATE OF ALASKA 

Senator Sullivan. The Subcommittee on Fisheries, Water, and 
Wildlife will now come to order. 

And just for the record, it is, according to my clock, 10:32. So we 
have been trying to gather up all the members here, but we also 
want to be respectful to the witnesses to start this relatively in a 
timely fashion. 

Good morning. The purpose of this hearing is to explore whether 
the experience and expertise of the Army Corps of Engineers pro- 
vide support for the recently finalized rule that changes the regu- 
latory definition of “waters of the United States” under the Clean 
Water Act. 

Congress has the constitutional authority, indeed the obligation, 
to conduct oversight actions of executive branch agencies, particu- 
larly on issues as controversial as the waters of the U.S., which 
now is opposed by 31 States. 

For too long, many of us believed that the Congress has not fo- 
cused on these important issues, and in some ways looked the 
other way with executive branch agencies taking actions that do 
not conform with the law. We are changing that. 

Oversight is particularly important when we have a pattern of 
behavior from certain agencies, like the EPA, of consistently 
issuing rules that completely disregard the limits of their authority 
imposed by Congress. In fact, on June 26, just 3 days before the 
Supreme Court overturned the EPA’s Mercury and Air Toxic Rule 
under the Clean Air Act, EPA Administrator McCarthy literally 
bragged on TV, on an HBO show, that the Supreme Court’s deci- 
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sion ultimately would not matter because it took 3 years to get to 
the Supreme Court and, by then, most people subject to the rule 
had to abide by it anyways. “Investments have already been made,” 
she said. 

This is in addition to an agency that consistently loses court 
cases in the Supreme Court, and constituents certainly across Alas- 
ka, but I think all across America, Democrats and Republicans, be- 
lieve that the EPA is a rogue agency accountable to no one. We see 
it in my State on issues like CD-5, GMT-1, where other agencies 
are told by the EPA what to do. 

Now, I have the utmost respect for the Corps of Engineers. I 
have worked with them for years, the civilian and military mem- 
bers of that organization. But the arrogance and disregard for the 
law that are evident in the WOTUS rule is something that is im- 
perative that the Congress conduct oversight hearings with regard 
to that rule. 

It’s no secret that many of us think that the final WOTUS rule 
goes far beyond the authority granted by Congress. At a hearing 
back on March 4th, I asked Administrator McCarthy for her legal 
analysis that supports the rule. There was no response. On July 
14th, the chairman of this committee. Chairman Inhofe, and my 
Republican committee colleagues joined in a letter asking again for 
the legal analysis of the WOTUS rule. No response. We received 
nothing. 

All of my colleagues, whether Republicans or Democrats, on this 
committee and in the U.S. Senate should be concerned about such 
arrogance with regard to our constitutional duties to conduct over- 
sight of this agency. 

Today, we are focusing on the factual record for the WOTUS 
rule. Whatever your views on the limit of authority under the 
Clean Water Act, we should all be able to agree that an agency 
rulemaking must be supported by a factual record. This might 
sound like a technical issue to some, but it is not. 

In numerous places, the preamble of the final WOTUS rule 
states that the rule’s requirements are based on the science, agency 
expertise and experience, and case-specific jurisdictional deter- 
minations. To understand what documents the preamble is refer- 
ring back to, in July, Chairman Inhofe sent a letter to the EPA 
asking for copies of the scientific studies that agencies relied on 
with regard to supporting this rule in a letter to Secretary Darcy 
asking for examples of the case-specific determinations the agen- 
cies relied on. 

EPA has not yet identified any specific scientific studies in re- 
sponse to Chairman Inhofe’s letter. We are awaiting a response, as 
well as a response to our longstanding request for a legal analysis 
before scheduling a hearing with the EPA. 

Secretary Darcy has responded to Chairman Inhofe’s letter by 
candidly admitting that the WOTUS rule is not, I repeat, not based 
on the case-specific jurisdictional determinations of the Corps, even 
though the preamble to the rule makes that claim. She had to 
make that admission because, as we now know from memoranda 
prepared by Corps career staff that have been provided to the EPW 
Committee, case-specific jurisdictional determinations that provide 
a basis for the WOTUS rule do not exist. 
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I would hope that all memhers of this suhcommittee agree that 
when agencies make claims about a rulemaking record that are 
flatly contradicted by senior staff within an agency, that is a cause 
for concern. That is a cause for concern on how our Federal Gov- 
ernment functions. That is a cause for concern that is worthy of the 
oversight of this committee. In fact, it strikes at the heart of the 
integrity of the rulemaking process, and I believe, our representa- 
tive form of Government. 

I am not talking about legal interpretations or policy disputes. 
What we are focused on today are statements that the agencies 
presented as facts that, according to memoranda written by tech- 
nical experts in the Corps of Engineers, are simply not true. 

I understand that this hearing puts Secretary Darcy in a some- 
what awkward position, and I appreciate her willingness to testify 
today. We recognize that the EPA may have been in the driver’s 
seat in developing the legally questionable WOTUS rule, but As- 
sistant Secretary Darcy signed the rule, along with Administrator 
McCarthy. She, as well as EPA, is responsible for the veracity of 
the claims that the rule makes that is of concern to literally mil- 
lions of Americans right now. 

I was surprised to learn of the degree of conflict between the two 
agencies. To me, this is further confirmation that the EPA is truly 
an agency that answers to no one. That needs to change. 

I appreciate Ms. Darcy’s willingness to do the right thing by 
sharing those memoranda with the committee as part of our over- 
sight responsibilities. I also appreciate her willingness to appear 
before the subcommittee, a committee that she knows well, to dis- 
cuss the Corps’ participation in the Waters of the U.S. rule. 

Einally, I want to remind her, respectfully, that we expect her to 
be candid in her answers. This subcommittee will not accept any 
attempts to evade answering questions based on claims of executive 
branch confidentiality interests, deliberative process privilege, or 
ongoing litigation. While these excuses may work in responding to 
EOIA requests or in defending litigation, they are not the basis of 
withholding information and truthful answers from the Congress of 
the United States. 

It is important that Congress hear directly from you. Secretary 
Darcy, about why the views of your technical experts at a very sen- 
ior level, as we all know, were largely ignored, and why the record 
of the WOTUS rulemaking and the Corps memos contradict state- 
ments made in the final rule published to the American people. 

I am placing the Corps’ memos in the record for this hearing. 
Without objection, so ordered. 

[The referenced documents follow:] 
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DEPARTMENT OF THE ARMY 
OFHCE OF THE ASSISTANT SECRETARY 
CIVIL WORKS 
loa ARMY PENTAGON 
WASHINGTON DC MSICFOIOS 

JUI 1 7 2015 


The Honorable James M. inhofe 
Chairman 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510-6175 

Dear Chairman Inhofe, 

Thank you for your letter dated July 16, 2015 requesting a copy of the April 27, 
2015 memorandum signed by Major General (MG) John Peabody, Deputy 
Commanding General for Civil and Emergency Operations, U.S. Army Corps of 
Engineers (Corps), along with its tabbed enclosures (collectively referred to Peabody I). 
Further, you asked for a copy of the May 15, 2015 memorandum from MG Peabody 
(referred to as Peabody It} which forwards a memorandum from the Corps’ Regulatory 
Program Chief, Ms. Jennifer Moyer (Moyer memorandum), as well as a copy of the 
analysis prepared by Paul Scodari (Scodari document), an economist on staff at the 
Corps’ Institute for Water Resources. The Moyer memorandum and the Scodaii 
document offer comments on the Economic Analysis prepared in support of the final 
Clean Water Rule that was published in the Federal Register on June 29, 2015. 

In order to address your request for expedited handling of these documents, 
earlier today the Deputy General Counsel of the Army (Installations, Environment and 
Civil Works) delivered an electronic copy of the requested documents to the 
Committee’s Chief Counsel. We shall now turn our attention to the other documents you 
requested in your letter. 

I wish to emphasize several key points related to these documents. First, although 
Peabody I was produced more than three weeks after the Clean Water Act rule was 
provided to the Office of Management and Budget to initiate the interagency review 
process, the concerns raised in the memorandum, and its associated enclosures, were 
thoroughly considered prior to issuance of the draft final rule. Because these materials 
were considered internal deliberative documents, they were not released outside the 
Army. However, the issues raised therein were considered in detail and discussed with 
the Environmental Protection Agency (EPA), our partner in developing the rule, as well 
as with the larger Federal family during the interagency review process. After analyzing 
and discussing the issues raised by the Corps, the Army and EPA agreed to make three 
important changes to the rule, in addition to many other technical edits, for which the 
Corps was advocating, for example, inclusion of the 100-year flood plain in section 
(a)(8), modification to the ditch exclusion in section (b)(3)(ii), and inclusion of a flexible 
grandfathering provision in the preamble. Thus, the Army considered all the input 
received from the Corps throughout the drafting, vetting, and interagency review 


Prxitod on Rneydnd Papar 
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processes. Secondly, I want to make it very clear to the Committee that the Hcodari 
document was never provided to me until Tuesday, June 30, 2015, when I asked for a 
copy, in fact, my staff and I were completely unaware of the existence of this document 
until it was brought to our attention by Chairman Gibbs, House Committee on 
Transportation and Infrastructure - Subcommittee on Water Resources and 
Environment. Presumably, the comments offered by Mr. Scodari were incorporated into 
the Moyer memorandum. I wish to also remind the Committee that Peabody II was 
prepared six weeks after the Clean Water Act rule was provided to the Office of 
Management and Budget to undertake interagency review. Although received very late 
in the process, the concerns raised in the Moyer memorandum were in fact considered 
prior to issuance of the draft final rule. Like Peabody I, Peabody II and the Moyer 
memorandum were considered to be internal and deliberative Army documents. As 
such, these documents were not released outside the Army. However, 1 assure you the 
issues in Peabody Hand the Moyer memorandum were likewise discussed in detail with 
the EPA. I emphasize that the Army considered all the input received from the Corps 
throughout the drafting, vetting, and interagency review processes. 

Please note that the documents transmitted today to the Committee’s Chief 
Counsel contain sensitive information exempt from the disclosure provisions of the 
Freedom of Information Act (5 U.S.C. § 552). The Army provides these documents with 
a full reservation of rights and with the understanding and intent that providing them 
shall not be deemed a waiver of any applicable privilege. The Army respectfully 
requests that these documents be shared only within your Committee and then only 
with those who have an official need for the information; that the documents not be 
disclosed outside the Committee or to the public; that appropriate steps be taken to 
safeguard the documents; and that the documents be destroyed after use. 

Safeguarding these documents is particularly important now that the Army and the EPA 
are actively involved in litigation associated with publication of the final rule. 

Thank you for your continued interest in the Army Civil Works program. 


A^istant 
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DEPARTMENT OF THE ARMY 
U.S. ARWr CORPS OF ENOSNEERS 
4410 STREET. MW 
WASHIKQTOli D.C. 2031 4-1 OM 


zi '^is' 


MEMORANDUM FOR Assistant Secretsiy of th« Aimy for Civil Works 
SUBJECT: Draft Final Rule on Definition of "'Watcra of the United States” 


1 . As we have discussed throughout the mJe-making process for “Watm-s of the United Stat®” over the 
last severa l months, the Corps of Engineers has serious caneems about certam aspects of Ihc draft final 
rule, On 3 April 20 ! 5, the Eovironmentel Protection Agency delivered the draft final nilAto the Office of 
Management and Budget to initiate the inter-agency review process by our federal Once we 

obtained a copy of the draft fmaJ rule, I asked USAGE legal and regulatory staff ascertain 

the extent to which Corps’ concerns had been incoiporated, «d to conduct the legal ard 

technical impacts of its language. That just-completed rei^u^veals thattfe drayflhal rule continues to 
dqjart significantly from the version provided for publM^Amnwt, and that\ii»ips’ recommwidations 


related to our most seiious concerns have gone imajj 
contradicts Joag-standing and well-established 1^ 
Section 404 regulations and regulatory pracric^^ 
decision. The rule’s contradictions with legal f 
consequences that, in the view of the Corps^jpuld 


mclplcs I 
Silly the! 


he current 
_ Clean 

rpieijs ■ - 


:: in Its 


[ft final rule 
|Ct(CWA) 
Court 
ihnical 
»rm. 


2 . The preamble to the proposed rolcji 
ruleinaking has been b joint endea^ 
significant findings, reached 
not accurate with respect to tj 
inputs a practice that thus 

that t 


circumstances howeveil 


rulemaking. The critical fti^remains^Rl^be most imp' 
implementability of the draft final ad^hf^in uqpdd 
previously explained, that a relarfVIWfew aimpfca^ra 


iraft preadb^o the draft.^^^]e state that the 
'EPA^ij^pljWrps, and agencies have jomtly made 

mciusbpll^mnand behi^Sominal rule. Those statements are 
nil roces- ^f^^ agfafto develop it greatly limited Coips / 
mter-ageiw^ralew process. Within these 
don^lll thal^ could do to assist and suppoit the 


problems with the draft fig 

3. The analysis of and^t^lNvr with ihe^ 
respectfully forwarded^r your co 
concluded that jnlj^^nmraft finll 
yAiim of tbe|g, the 


►concerns regarding the defenstbility and 
: ahhou^ we continue to believe, as we have 
^that the Corps has offered would resolve the 


lal rule developed by the Coipts professional staff are 
i have reviewed all of the attached documents and have 
nged to adopt the Corps* proposed “fixes,** or some 
reasonably of tbe||L the^kinder the National Environmenlal Policy Act, the Corps would 

need to Environmentl^plf^act Stntemerrt (BIS) to address the significant adverse effects on the 

human environment ttiat would result from the adoptioii of the rule in its current form. Thank you for 
your consideration of the Coips’ serious concerns and recommendations on this issue. 





for Civil and Emergency Operations 
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department of the army 

U.S. ARMY CORPS Of EHGWeeRS 
441 G STREET, WW 
WAS^GTOM, DC 20314-10^ 

^EPty TQ 
4TTEHT10N OF 


CECC-E 


m2Am 


MEMOR.\NDUM FOR Deputy Conunanding Genera! for Civil and Emergency Operations, 
U.S. Army Corps of Engineers (ATTN': MG John W. Peabody) 


THROUGH the Chief Counsel, U.S. Army Corps of Engineers (ATTN: David R. Cooper) 


SUBJECT: 


T: Legal .-Xnalysis of Draft Final Rule on Definition of'Waters of States” 

This memorandum responds to your request for a legal an^ysis of the dia^^^^lue regarding 
the definition of the “waters of the United States” (U’OMjjnsubject to Cfcat^^er Act (CWA) 
jurisdiction, which the Environmental Protection .AgJi^d^A) submittliiiir the Office of 
Management and Budget (0MB) for inter-agencuflaraflw on Ap:ittk20l J. 

X 


Summary 

The draft final rule regarding the defii 
is fKomuigated as final without 
defend in court, difficult for the 
implement. The Corps has idei 
the Department of the Army /ft? 
provided numerous edirf^^fc/i'' to 
the fixes have not beenlB^^d. .so tl 

The fundamental problem reflecl^gta'Svery 
proposed rule that W'as puhlrtlfc^ April 2 
law, but many provisionsfcf thAdiw fi: 
indefensible provision^ntNllff rule, 
the draft final rule; firg ^oposed 
Final Rule.” wlsecl^^fflovided iUcS 

Legal Standard » 



ently 


flaws. If the rule 
.erable, difficult to 
Tig for the Corps to 
the draft final rule m both 
id regulatory staff has 
lOse errors. However, to date. 


flaws described below is that the 
Is based on sound principles of science and 
ve abandoned those principles and introduced 
wing is a summary of the most serious flaws in 
hvn in track changes in the attached “Revised Draft 
y to DA and EP.A on April 16, 2015, 


EP.A and Corps staff agree with our colleagues at the U.S. Depanment of Justice tiiat tlie final 
rule will survive the expected legal challenges that it will face in the federal courts only if the 
courts conclude that the rule complies with the test for CW.A jurisdiction provided by Justice 
Kennedy in the Rapanos decision. The following is the essence of Justice Kennedy's test: a 
water body (such as a wetland) is subject to CWA jurisdiction if it has a significant nexus with 
navigable waters. The term “significant nexus” means that a water, including wetlands, either 
alone or in combination with other similarly situated waters in the region, significantly affects 
the chemical, physical, or biological integrity of the downstream navigable water.5, For an effect 
to be significant, it must be more than speculative Of insubstantial. 


Pvfstf fMydpSPKw 
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MENfORANDUM FOR DCG-CEO 

SUBJECT; Legal Analysis of Draft FLaal Rule on Definition of WOUS 
Loss of CWA Jurisdiction 


Dm draft final rule excludes ftom jurisdiction of the CWA large areas of lakes, ponds, and 
similar water bodies that are important components of the tributary system of the navigable 
waters and that the Federfd government has been regulating as jurisdictional from 1975 to the 
present moment. Those water bodies are important to the physical, chemical, and biological 
integrity of the entire tributary system of the navigable waters and to the navigable waters 
themselves. However, those lakes, ponds, and wetlands would lose all federal CWA protection 
under the draft final rule merely because they happen to lay outside and beyond a distance of 
4000 feet from a stream’s ordinary high water mark (OHW'M) or high tide line (,HTL). The 
4000-feel cut-offline (or “brightTine rule") for jurisdiction has no basis in science or law, and 
thus is “arbitrary,” The Corps believes that the 4000-feet limit on juiisdiclioii wouki i 
significant adverse environmental effects as a result of the loss of jurisdiction overl 
amount of jurisdictional “waters,” based on the Corps’ experience in implementin 
Section 404 program and performing the majority of jurisdici%nal determinaWiS 
CWA. 




lEPA 

pd/TlTL. of 
utarics. 
jurisdiction at 
,ded any scientific 


:ances are arbitrary 
when the final rule is 
by science or field-based 
'ntmended against using any 


The arbitrary nature of the 4000-feet cutoff of jurisj 
staff engaged in drying the rule told Corps si 
ERA was going to cut off CWA jurisdiction at 
traditiotal navigable waters, interstate wateti 
Then, three days later, EPA staff changedridliCJition 
the nanower 4000- feet limit from an Oliff _ 

support or justification for either a or 40^-fe^ui-off. 

and either limitation would be vaj^nkult S 

challenged because neitheHjpi^R^n CWAA^Uction ii 
evidence. It is signiScanl^Siyy s ScieMliKSftsory Bomd 
set distance to establish or u®jfcwA jijiapittroa. 

To abandon existing Federal CWAij^AgliEtion <^^a»»gicaily important water bodies that 
significantly affect the bioloaiafl,\^ieal, aniSl^al integrity of the downstream waters 
would lead to significant ad-fcrae^fets ontm^Mrironment, because, shorn of CWA protection, 
those lakes, ponds, and ^lanSs^ bekoc^g^filled, drained, and degraded at will, with no 
Federal relation to reguKd>^^$fl0te for those destructive activities. Pollutants 

dumped into nod^feysdictbnal^^^ bodies would flow downstream to the navigable 
waters. pollutin^^Wng waleritejies and killing or harming fish, sllellfish, and wildlife, and 
harming human p^afioiis, Conwquently, the abandonment of CWA jurisdietkm over 
important pans ofthc tributary system of the navigable waters carmoi be done without firs! 
preparing an enviranmental impact statement (BIS) to identify precisely what water bodies 
would lose CWA protection under the final rule and what significant adverse environmenral 
effects would result from that loss of jurisdiction. 

In a limited time frame during the de velopment of the draft final rule (roughly the last two 
months), the Corps’ professional stfff has documented represenlative examples of the many 
lakes, ponds, and wdands that are part of the tributary system, of the navipble watere and that 
would lose CWA jurisdiction and protection under the draft final rule. This documentation has 
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MEMORANDUM FOR DCG-CEO 

S!jBJHCT: Legal Analysis of Drafl Final Rule on Definition of WOUS 

been presented to both the Assistant Secretary of the Army (Civil Works) (ASAiCW')), and to 
EPA decision makers and technical staff. Thus far. no one has refirtcd or denied the 
professional, technical, and well-documented examples of lost jur isdiction under the draft final 
rule. No one has presented any basis to refiite or challenge the Corps’ determination that the 
draft final rule would cause significant adverse effects on the human environment and thus 
would require an F.IS before the final rule could be promulgated in its current form. 


During discussions with EP.\ staff on .April 9, 2013, EPA representatives suggested that, 
although the proposed ab,andonmenr of substantial parts of the CWA’s long-standhig jurisdiction 
would cause sigrJficant adverse effects on the human environment, those adverse effects might 
be offset hy the hope that the final rale will lead to the assertion of CWA juri,sdiction over live 
categories of "isoialed" waters under section (a)(7) of the draft final rule. That argutoent is 
unpersua.sive for at least two reasons: 


First, a well-e.stablished principle of NEP.A law states thaw pi 
cause significant adverse effects on any part or aspect orNi^r 
to address those significant adverse effects, even i^n^i^era 
of its proposed action would have enviroiuneitolCaftfits- Fo 
Environmental Quality's (CEQ’s) legally biij^^^gPA regu 
regarding how a Federal agency must deterrmilf^eiher^s p 
significant adverse environmental effect^^follows: 

"Significantly" as used in riMl^^quired ^ijMfiJratio 
Intensity. This refers toJiie £fedtv ofyr^^mtact. . . , 
both beneficial and ad^^^A sigr#al^»wct ( 
agency believe^bat^Odance t.hjW^Jnviil beli^ 


I ihaw propo.sed F^?^|rtgtion thai would 
t oPNi^uman enwon^nt requires an EIS 
pi^eral asenu y benSves that other aspects 
efits- For the Cotuia^n 

■PA reguli^iiJ^te Ae riMWflaw 
:her 4 ts actiruliSnad cause 


density: (b) 
jj^acts that may be 
^ven if the Federal 
ial" (40 CFR 1508.27) 


Secondly, in section (aiCS^^ the dr: 
hydrologicallY,''geographically iso(C 
waters is ‘'siniilarlv situated” qlflM 


fl^Mlll rule, EP, 

Sl^water iy e*BSfthe five defined subcategories of isolated 
Mother i£%^ll^Waters in those subcategories in the 
raditiculSl^krigabie water, interstate water, or territorial sea. 
id problems presented by section (a)(7), which are 

’apLasrot CWa jurisdiction over any of the isolated water 
jSfisdiction could be asserted over those isolated water 
^ if and when the Corps (or possibly EPA as a "special 
lecific basis that those isolated water bodies have a 


iCalkdelerrained that every 
S^he five defined subcategc 


wateT,shed that drains to t|EneSl»« tr 
Leaving aside the legal, sVenAc. air 
di,scussed below', sectjAi (a)(7) doe^i 
bodies identifi^ ii^th^provisiofl^^ 
bodies idendfi^U^ifiiRion {a|jf7) oiH 
case”) was to a^rmine on a c3i[^<fic 


traditi 
ic, and ta| 




significant nexusveith navigable or interstate waters. Given the fact that, by definition, the vast 
majority of those isolated water bodies have no hydrologic connection with navigable or 
interstate waters, it is uncertain whether many, if any, of those isolated vvalers will pass tire 
"significant nexus” test and be found to be subject to CW.A jurisdiction. Even if the Corps or the 
EP.A were to assert that those isolated waters are jurisdictional under the significant nexus test, it 
is doubtful that the federal courts would uphold such assertions of CW.A jurisdiction. 


The Corps has questioned what legal authority exists that w'ould enable DA and EP.A to abandon 
CW.A jurisdiction over large areas of lakes, ponds, and wetlands that are important parts of the 
tributary system of the navigable waters, and over which the Corps and EPA have asserted CWA 
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jurisdiction since 1975. But even if such legal authority exists, at present there is no legally 
adequate administrative record io suppon such a move. The proposed rule did not propose any 
limitation for CAVA jurisdiction comparable to the 4000 feet cut-off, which was presented for the 
first lime in the draft final rule. Consequently, the public did not have the opportunity to 
evaluate that idea or to comment on it during the public comment period and thus the addition of 
this limitation likely violates the Administrative Procedures Act (AP.A). 


In some ways the proposed abandonment of C\V A jurisdiction over many lakes, ponds, and 
wetlands that are important pans of the tributary system of the navigable waters also has the 
effect of calling attention to legal and scientific questions regarding other parts of the final rule. 
For example, the draft final rule asserts CWA jurisdiction by rule over every "stream" m the 
United Slates, so long a.s that stream .has an identifiable bed, bank, and OHWM. That astertion 
of jimsdiction over every stream bed has the effect of asserting CWA juKsdiction o^Ai«y 
thousands of miles of dry washes and arroyos in the desea Southwest, even thou^j^h^ # 
ephemeral dry washes, arroyos, etc. carry water infrequently t 

those features meet the definition of a tributary. The draft^ ^le’s assert| |n ti^ t the dry 
washes all have a "significant nexus" with navigable trasts sfij^ly wtm the 


contradictory position in the rule that large areas 
watered parts of the US.\, which water bodies ai 
nutrient.s, and (potentially) pollutants to the navig' 
'under the 4000-feet eiuoff, 



ponds, and w( 
d !arg:^il 
'aters.^'pir 


iMds in the |f! 

water, ^jl4i#ems, 

CW^ji2?S»ction 


\V"aeti these flaws were described to EP^ 
was that the agencies have legal 
of CWA jurisdiction, even if thay^^ltJSiave 
lakes, ponds, and wetlands Ijijt CQmready 
nexus with navigable wate^i^Urat woul 
specific jurisdictional deiermiiirion. ^ 
cava jurisdiction cannot take place 
public comment on the potentially^Tgta 
environment that would result* Vi/ 


ynu^during 
itjt^r place 



9,201 
:ation thi 

exci*iinl( 


g, the response 
choose on the extent 
CW.A jurisdiction 



^i^rminedV^^ Corps to have a significant 
^ hat jur^ictimal test in any future site- 
at assenil^W'alid, that sort of abandonment of 
aving fi^^l^iared an EIS to analyze and seek, 
cels on the natural and human 


pi necessity of preparing an £13. The Corps 
tg the last several months. To date, consensus 
'continuing concerns. The reason that EPA has given 


it is easy to fix the draft ^a! rule to a' 
has suggested the Mcopl^fix raan^^fc 
has not been rea^Wti^olve tl|e 

for not adopting V^'orps’ fixes iV^j^PA apparently believes that the 4000- feet cut-offof 
CW.\ jurisdiction wuid provide, greater clarity (i,e.. a •'bright line") to the regulated public by 
limiting the Corps’ ability to perform site-spccitic jurisdictional determinations. The Corps has 
e.xpiained why the EPA’s 4000-leet limit would be more difficult to understand, identify, 
implement, or defend in the federal courts than the Corps' suggested approach, as explained in 
the technical memorandum accompanying tliis mcroorandum , 

The Corps’ fix is shown in the attached revised draft final rule. If this problem is not fi-xed. then 
the Corps must prepare an EIS before the final ntle can be promulgated and leaves the mie 
vulnerable to an APA challenge. 
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VIEMORAXDb'M FOR DCG-CEO 

SUBJECT: Legal Analysii of Draft Final Rule on Detmition of WOUS 
Definition of "Adjacent” 


On Ehe day ihat ihe dralL final rule was sent to 0MB to begin the inter-agency review process, 
EPA inlrodueed into the rule's definition of "adjaceaf ' a new sentence that would exclude from 
the final rule's definiiion of "adjacent waters" large areas wetlands that are used, or have 'oeen 
used, for farming, forestry, or ranching activities. That sentence reads a.s follows: "Waters 
subject to established, normal faraning, silviculture, and ranchmg activities (33 IJ.S.C. Section 
1 344(fji 1 )) are not adjacent.” On its face, the sentence is indefensible: it is a textbook example 
of rulemaking that cannot withstand judicial review. This is true because a wetland is, by 
definition, ''adjacent’' to a tributary stream if. a.s a matter of geographical fact, that w'etland is 
"bordering, contiguous, or neighboring” to the stream, regardless of whether farming, forestry, or 
ranching activities are taking place on that wetland. That sentence must be removedipr modified 
to retain credibilitv and legal defcnsibilitv for the final rule's definition of "‘adi^h 


According to the draft preamble to the draft final rule, the Wended effei 
to require a site-.specific ■'■significant nexus" deterniitjaiW^^fore the pi 
could be determined to be subject to CW.A jurisdic|i«^^ner than ta^ec 
jurisdictional by rule, as is the case with all othsi^jd^cent" wetlaifiQjii 
For many years wetland areas adjacent to riv^^~^ 


evv sentence is 
^cuj r adjacent waters 
ecHre the waters 


id other e 


;nt waters. 
■g hay or 


other farming, ranching, or silviculture purposS^^l! non 
activities have been, exempted by statute 

1977. The proposed mle that vvaj pulWn^^; the Fc^i Register d: 
from the definition of "adjacent” enj^^^Mics of/ ~ 

occur in those waters, so the puUi^^mot h^vi 
definition, again leaving the ajtfWlrlerabli^ 
distinguish adjacent farn^ from 0 | 
matter of science and fti^Bfcoses of 


forWC-.-,,, 

silviculture 
.irements since 
Topose to exclude 
activities that 
iment on the new 
he last-minute decision to 
is highly problematic, both a.s a 


Nevertheless, if EPA and DA deci 
sentence quoted above, then at 
subject to established, noo<fia 
1344(f)(1)) are not jurisdia|ig^ 
waters,” hut mav be d^ftn 

' V V 

Definition of^yighborine” 



fitial^il^^ould implement the idea underlying the 
t the sd>illl^4iould be revised as follows: “Waters 

or ranching activities (33 U.S.C. Subsection 
ub-section (a)(6) of thi.5 paragraph as “adjacent 
|tional on a case-by-case basis under subsection 


The draft final rule would provide a new definition of the term “neighboring,” which would 
declare 'jurisdictional by rule" all water bodies within 1500 feet of an OHAVM or HTu, so long 
as the water body is located within a iOO-year flood plain. Tire 1500-feet limitation is not 
supported by .science or law and thus is legally ■vulnerable. The Corps has advocated the more 
scientifically and legally defensible distance of 300 feet for declaring by rule that ali neighboring 
water bodies are jurisdictional, based on the Corps’ experience in implementing the CWA 
Section 404 program and performing the majority of jurisdicUonaJ determinations under the 
CWA, Site-specific significant nexus determinations of jurisdiction are necessary to justify' the 
a.ssertion of CW, A jurisdiction over water bodies that lie more than 300 feet from an OHWNI or 


3 
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MEMORANDUM FOR DCG-CEO 

SUBJECT: Legal Analysis of Draft Final Rule on Definition of V\TOUS 

HTL. The dcfiniiion of "neighboring" also contains other fixable flaws. The edits are shown 
and explained in the anached revised draft fma! rule. 


Categories of Isolated Waters 


The draft fiEai rule’s treatment of five categories of "isoialed" waters (i.e., prairie potholes^ 
Western vernal pools, Carolina bays and Delmarva bays. Texas coastal prairie wetlands, and 
pocosins) is problematic. Such isolated waters undoubtedly are ecologically valuable and 
important, so the policy goal of providing CWA protection for such waters is understandable. 
However, to be subject to CW.\ jurisdiction, those isolated water bodies must be demonstrated to 


have a significant nexus scith navigable or interstate waters, which nexus will be difficult to 
.show for isolated waters that are not hydrologkally coimected to the tributary system o^ilhe: 
navigable ot interstate waters. 

Ihe draft final rule w^ould declare that all isolated waters of dtose 

isolated waters are '‘siinilarly situated,” but the Corps ha 
explain, support, or justify' This dclermination. In es^ 
provides a defi,nition of each of five categories of 
vvaret thiU tits into each definition is similar to 
within any single point of entry watershed. This 



of iJrose f 
:en any d: 
.ion (a)(7>^th' 


tautology, so that the determinations of”^im| ^^ 

s^Sh^-atei 


lategories of 
.nalysis to 
draft firral rule 
Isserts th; 

* "*'tion 
.g use of a 


I that^a, 


ance. 


^ich is^culW^asot^ii^ljt^^Iv 
situated” do OTWave mygSjpiiBia: 

<^.^ategories of 
e’s definition of 


.Moreover, the determination that all isfate^'aters iq^^ 
isolated waters are "similarly situaiifSyi* eonlj 

■'similarly situated,"' which is in the1l^%^^Wh ot nexns.’ The current 

draft final role defmes the jwnclj^f ‘‘similj|/^^ated" a.s "Waters are similarly 

situated when they ftinciidwif!^ and arc st^iiently clo»w function together in affecting 
downstream waters.” IJiis cftmiition matters: the functions of the 

waters and how close to each other iocaied. However, the current 

definition foreach category oJ^o^t?| waters in^H?ytf(a)(7) of the draft final rule is based 



entirely on the functions of ti 
In other words, the definition 
based on any findings tha^hose isolate 
logerhet in affect^ (j^Skeani waHr 
Significantlv, £l^^t»mcal sf^' ha^ 


he required findings regarding proximity, 
i^fc^thc five categories of isolated waters are not 
are sufficiently close together to ftinction 
^ fKjuired by the definition of “similacrly situated." 
emonstrateJ that in some areas prairie potholes (for 


example) are locaS^ close logethe^^, in other areas, they are spaced far apart. Yet, the 
assertion that all prairie potholes are "similarly situated does not account tor that discrepancy, 
which tenders section (a)(7) legally vulnerable. 


It IS also worth iiotitrg that section la)(7) assens that every example of the five categones of 
isolated waters identified in that section have essentially the same functions regarding navigable 
and interstate waters, and the territorial seas, as every other isolated water in that category. But 
how can that be true, when some of those isolated watens have been hydrologkally connected to 
the tributarv system of the navigable waters by drainage ditches, while other isolated waters m 
that same category' have not been so connected, and arc truly “isolated”” Their fur.ctions would 


6 
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SUBJECT: UegaJ .Uaaiysis of Draft Final Rule on Definition of WOUS 

not necessarily be the same and even if they share some of the same functions, the effects of the 
functions would be varied such that they would not be functioning "alike." 


Functions of VVetlaii<lsAVater Bodfw Indicating Signiflcant Nexus 


The draft final rule presents a iimiied and exclusive list of nine (?) functions that wetlands and 
other water bodies perfonBi which can be evahiated and documented to establish a significant 
nexus between that wetland or other water body and downstteam navigable or interstate waters 
to establish CT'A jurisdiction over that water body. The Corps on numerous occasions has 
advised EPA that the list of flinorions is incomplete, based on the Corps’ experience and 
expertise in performing significant ne.xus evaluations in the nearly eight years since the release of 
the Rapmos guidance. During that period the Corps has made mote than 5 i ,800 si^pcant 
nexus detiTTOiaations by anaKv.ing the biological, physical, and chemical fttnc^ 
such water bodies. Nevertheless, thus far EP.A has not exj«nded fhe list or_re 
to designate EPA’s iist of funotioas as representatK’e and rSkt-e.xclusiveJ 
this problem is presented in the attaohed revised drafli^r^ 

Tranattion to Picw Rule 


The draft final rule does not include an adequatti^jjl^Cv tsu 
transitioning from the existing rule to the rule. The 
with problems, all of which require ca^lOfefetraent 
yet been drafted. The needed provi^Q^gfBuld cor 
provided under the CW A, the di 
landowners, and various othej 
3 well<onsideted iranst 
problems, 



Essenfial Priacipies in th' 

To understand the fiiadanrfrSal probi 
read the language of the p^ufljjld t le a] 
final rule. The compaiAtn reveals 
legally dcfensito frfPSwIen abarf 
the proposed 

cleared by the the Corps, 




ided by 
le^ro vision 
losed fix for 


dtatjrdJ^Sj^^t Ls, for 
In could ll^Pcult and fraught 
■ell-conoe!\©?^vision that has not 
variou^^fWSmf authorizations 
^Sluations provided to 
lal determinations. Without 
will generate significant legal 


the draft final rule, all that one needs to do is 
are it to the very different lai^nage of the draft 
essential principles that made the proposed rule 
iscured in the draft final rule. Given the fact that 
e!*^d by the EP.A and the Corps, and then reviewed and 
^le Department of Justice, OMB, and other Federal 
agencies, the drail^final rule’s deviation from fundameiital legal and scientific principles that 
w'CTc essential components of the proposed rule reveals the basic problems of the draft final rule. 


The fundamemai legal and scientific principles of the proposed rale are fhiriy straightforward, 
elegantly simple, easily imderstood, based on sound scientific and legal principles, and thus very 
legally defcnsibie. Those principles included the following: 


The proposed rule would assert CWA jurisdiction by rule over all oftlie natural water bodies tttat 
constitute the tributary system of the navigable and interstate waters, subject to a Hmited number 
of specified exclusions from CWA jurisdiction. The proposed rule would do that by asserting 
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CWA jurisdiction by rule over all tributaries of the navigable and interstate waters. Those 
tributaries are defined m the proposed rule as aU water bodies (i.e., rivers, streams, lakes, ponds, 
wetlands, etc.) that contribute a flow of water (directly or through another water body) to the 
navigable or interstate waters, plus all other waters that are adjacent to those tributary water 
bodies. In accordance with the Supreme Court’s legally birsding, precedential decisions, the 
proposed rule and its administrative record would establish the reasonable proposition that the 
natural water bodies that constitute the tributary system of the navigable and interstate waters 
have a significant nexus with those downstream waters because they provide the water to those 
downstream navigable and interstate waters, and because pollutants, sediinents, etc., flow from 
the upper parts of the tributary system down to the navigable and intetstate waters. 


Under the proposed rule, for truly isolated water bodies that have no shallow subsurfaci 
confined surface connection to the tributary system of the navigable or interstate 
isolated water bodies could be evaluated on a case-by-case basis in site-specific i htii 
determinations made by the Corps or EPA to determine wheAr various 
isolated water bodies might be “similarly situated” and a “si^i! 

navigable or interstate waters, or the territorial seas, MiMlh^ught be 
jurisdiction despite the fact that they have no shal^^QJsurtacc or ci 
connection to the navigable or interstate waters,>^Btl^r resuly] 
analyses might yield foi various aggregations onlByftolatei wal 
challenges to those jurisdictional determinaMy would be in. 
undennine the legal defensibility of, the as a w 


s" of those 
exus" with 




■ologic 
it nexus 
.e legal 
d not 


lent of, Si 

c? 

lling Federal law and 
lus are legally sound and 
:y from the sound legal and 
s, and those basic changes 


The basic principles of the proposi 
undeniable scientific facts abouUgtartftn eoi 
i^fensible. Unfortunately Jije ^rannal ml 
scientiftc principles of th^pf|Sa rule, i 
make the draft final rule legattf vulnei 

Change in Definition of “Tr^ui 

The draft final rule would cHuigaJLhc de] 
defuiiliOD all lakes, poni^ anjwetl. 
interstate waters and 
efiect of exciutl^ fi _ . 

that are integral pfe of the tri bulh^stetn of the navigable and interetate waters. Those 
excluded wetland^akes, and ponds have been subject to CWA jurisdiction since at least 1975 
■snd are subject to CWA jurisdiction now. Excluding those lakes, ponds, and wetlands fiom 
CWA jurisdiction under the draft final rule is not supported by an adminisirative record or EIS to 
provide the NEPA compliance for the significant adverse environmental effects that would result 
Irom such an action. Also, no notice of such a change w^as provided in the proposed rule to 
allow for public comment leaving the rule vulnerable to an APA chaUenge. 


ibutary” to exclude from that important 
part of the tributary system of the navigable or 
ito those waters. This change would have the 


:WA potentially vast areas of lakes, ponds, and wetlands 


Attempts to remedy the problems that the new definition of Iributaiy causes has led to the 
addition of several new provisions in the draft final rule, which were not fo the proposed rule, 
and which try to patch the final rule to recapture- CWA jurisdiction over some of the lakes, 


S 
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ponds, and wetlands that the new definition of tributary would abandon. These patches are 
difficult to understand, explain, implement, or defend in court. 


For example, the draft final rule adds new provisions to allow the agencies to assert CWA 
jurisdiction on a case-by-case basis over lakes, ponds, or wetlands that contribute flow to 
navigable or interstate waters and that are located no more than 4000 feet from a stream's 
OHW'M'HTL. The same provision excludes from CWA jurisdiction altogether any lake, pond, 
or wedand that contributes a flow of water to navigable or interstate waters, but that lies fflsrs 
than 4000 feet from that same OHWVLOTL. This 4000-feet bright line rale is not based on any 
principle of science, hydrology or law, and thus is legally tniinerable. The ftindamenlal fact that 
the tributary lakes, ponds, or wetlands inside or outside the 4000-feet boundary all contribute the 
same flow of water, pollutants, sediments, etc., to the navigable or interstate warere ^ignored in 
the draft final rule. This rule is not likely to survive judicial review in the fede^S 

Other examples of problematic patches in the draft tinal^g^ that are intf^fSSly^co 
problems created by the new definition of tributary c 
•naghboring," which asserts that water bodies th 
HTL are neighboring to that stream. Once agaj 
principle of science or law, and thus is legal!: 



find that common sense dictates that a water bo 
away from that stream to be defined as i 
that the draft final rule abandons the 
rule that asserted CWA Jurisdicuon| 
of navigable or interstate waters^ 
on distances from OHWMsj'K 


Site-Specific JDs for 

A related example of a serious ly 
limitations on the ability of^lieC 
case-specific "significant 
flow of water to navigabli 
make such case-spcci 
No final rule shall: 
forth in the al 


[ that are ini 
|nd in the 
|in 1300 

5 500-feet not basi 

ble. AikJi&^lfy.th^fed; 


Ocatei 
ring and thu? 
ital legaj ^g 



froqi 
cent to ' 



scientific ] 
les thatr 



.correct 

definition of 
of a" stream’s OHWM or 

y 

lurts may 
is too for 
am. The fact 
,e of the proposed 
'of the tributary system 



pnnci 


rsciencc-based tests based 
vulnerable. 


didnonal Waters 



Isolated Waters Charaeterized as “Similariv Situated 


rule is the fact that it imposes novel 
IS jurisdictional determinations based on 
turflSli^lSr any lake, pond, or wetland that contributes a 
CO the territorial seas. The Corps and EP.A can 
:nntnadons now, but not under the draft final rule, 
lis flaw is fixed. The Corps’ proposed edit is set 

rule. 


Another example of a provision of the draft final rule that makes the entire rule legally 
vulnerable is the provision that characterizes literally millions of acres of truly ‘isolated” waters 
( i.e., wetlands that have no shallow subsurface or confined surface connection with the tributary 
systems of the navigable waters or interstate waters) as “similarly situated.” In at least three 
places in the preamble, it is stated that such a detErmination of “similariy situated” in a final rule 
would be lantamotmt to an inevitable future determination that all of those identified 
aggregations of similarly situated isolated waters do have a significant nexus with navigable or 
interstate waters, and thus will later be determined to be subject to CWA jurisdiction in future 


0 
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jurisdictional determinations. That part of the draft final rule creates legal vulnerabilities for the 
entire rule. 


It will be difficult, if not impossible, to persuade the federal courts that the implicit, effective 
determination that milUons of acres of tndy isolated waters (which have no shallo w subsurface 
or confined surface connection to the tributary system of the navigable or interstate waters) do in 
fact have a “significant nexus” with navigable or interstate waters. Consequently, the draft final 
rule will appear to be inconsistent with the Supreme Court’s decisions tn Rapanos and SWANCC. 
As a result, this assertion of CWA jurisdiction over millions of acres of isolated waters may well 
be seen by the federal courts as “regulatory over-reaeb,” which undetmines the legal and 
scientific credibility of the rule. 


The final rule should address isolated water bodies just as the proposed rule did - 
future case-by-case detenninations all findings regarding what isolated watersj 
situated, which waters should be aggregated in w'hat watersheds and whetha 
aggregations of isolated waters actually have a significan^!^li^rith navigljtle ‘ 
waters. 



;w-specific 

interstate 


cc: Revised Draft Final Rl 


Regulatory Programs 




of 
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PA RT J28 - DEHNITION OF WATERS OF THE UNITED STATES 

1. The authority citation For part 328 continues to read as follows: 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 eiseq. 

2. Section 328.3 is amended by removing the introductory and revising subsections 
(a), (b) and (c) to read 4S follows; 

328,3 Definitions 

(a) For purT»scs of ihe Clean Water Act, 33 U-S.C. 1251 tf. seq. aiuHuEtnplemcniifig 
regulations, subject to ihc exclusions in paragraph (b)ofthi^lli3kj^e term ‘‘water? 

ihc United States*’ means: 

(1) All waters which are currently used, were orngj'^^hsS^ible 

use in interstate or foreign commerce, ii 
ebb and flow of the tide. 




e. .<& 

i nq^udif^^4 '**1®''* w4»f^dj3^J^ubiect 

ebb and flow of the tide, 

(2) Ail interstate weiers, includir>^l%^fie 

^ <0 

: oiherwiM^wtmed os watenu^hc United 




^ph {c)(3,)^ 


f3) The icrrilorial seas^ 

(4) All impoundments 
this section; 

<5) All tribuiaries, as defii 

I 

paragraphs (sXl ) ihroueh 
(ti) All waters adypf«[^^& water 
section, wSuands. 

(?) Ail waters m paragraphs (A) through (H) of this paragraph where they are determined, 
an a case-speci/lc ba.sis, to have a significant nexus to a water identilled in paragraphs 
(a)(1) through (3) of this section. The waters identified in each paragraph (A) through (E) 


c United Slates under 

D' 

iuon, of waters identified in 


igraphs (aX 1 > throu^ (5) of this 
oxbows, impourukrtents, and sitntiar waters; 
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of ihis paragraph are similarly situated and shall be combined, for purposes of a 
significant nexus analysis, in the watershed that drains to the nearest w^er ideniified in 
paragraphs taKD through (3) of this section, A 


s idcatillcd in this wraatartt shall be comb i ned only 
wMn v^aters that seivc similar functions wher\ performing a significant nexus analysis. 
Some waters identified in t h is paragraph are alsa adiace nnand A^^i-fsdieiiQnali u^er 
naraeraph Non-aJiacent waters shall not a "s igr.i 




of those wa! 
if waters identified in 

they are an adjacent no cas^ nificant n^^^alysts is required. 

(A) Prairie potholes. PrairicJfchoHK are a co'^i*; owlacially formed wetlands, 

V\r 

usuailv occurring that lacl^MciT^nt natural outlets located in the 

O 

upper Mid-we^ ^ 

(R j Carol^BO^nd Delrdli^i(^b OlwUna bays and Delmarva bays are 
poll^^d^re^ionai occur along the Atlantic coastal plain. 

tC) Powsin.5. Pocosins are evergreen shrub and tree dominated wetlands found 


(DRCll: Th« Corpi i|rMI w>tti £p* 
uI^4« iKtlon 0' UHB) tm 

lound <0 bi Ju/tidiciion*l Sy 

«>Mr)ic<VvUt»’*diK*'’t •veun H'd uumnitKi; 
tna ad;*csnt w«t«'i tanv9>«w ccr%^ er mninc 

GW*)iiri^ict«i' too'dxrthf lyakcaj wM't; tH«: 
w«*lbw«r'i«»9pr9ffrna form of 'bo««f*op‘if' 
pitfMKtiOA.TKtprapetcdlnfoi^ would forbi!iV«' ! 
! booifirtpoiri^ but would ttUI (llew III wwdWm 
w«ih rrthr within onSTa wHoniwd tn 1 

botWmWdond • 

s pyrKO.M n«<ut dftirmirwUon. Tbil Fx 'tnOCtiMrv i 
Id •wad the curnnCkt’luico. wfilUi 

wokkd forbid the i||rf jobsn cd wrterbodinthit 
>*>■ Urnilir (uwtioni ind txlit ildr dy <da «• • 
iWi wwwoHtil, rntFoV bonuM ilmikr 
w»lBitedi«i )w»p»n to Ik on onolb* onboeibw 
y » tow (ft*4 derwotos tcUKorwy 


predoihinantly along the Ccntnl Atlantic coastal jdain. 
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(D) Western vemai pools. Wcstmi vernal pools are sc&scmal wetlands located in 


parts of California and associated with topographic deprestton, soib wllii poor 
drainage, mild, wei winters and hot, dry bwmmer:^. 

(E) Texas coastal prairie wetlands. Texas coastal prairie vreilands are frrehwater 
wetlands that occur as a mosaic of depresskins, ridges, intmr^imd flats, and 
mima mound wetlamLs located along the T^as Gulf Coa^. 


Cogire n t ia>xp.N|K, 

^owltwnatn 0 » i|ar la «ionh»m B*»» 

hjttean ~~»o>raaf Ci<We'«W * 

»r* va>r^ipos>l4in £Kithe«^mG'«r>'l Cks^ 


<S) AlLof the foHovvmg^ 


Ml watei-s located within 4000 foitorthe hi^ tide 

uithm the lOO-vcar flwidNa i ri. whteheeor U arciit^ 
in KD Otroug.H (5) of 'diis section : and {2U vu^ n ^ k 


directly or Lhfo.u£h a nother water h 


(SKii'thxs section. ; 


entire w‘a;cr is a wsder or^)|^mted 

high tide line or ordinary higjj wata^MW^f i :^ 

wataHor -iri bules 





I rr 

■^"1 

cr 





^f*is- JcotkWr The 


•ithin 4000 feet of the 


c coir.bincd only with wjier. ihai 


f8y6). Non-a d>acent watersjhali. n 


I'? a ^sianifica nt nexus'* with 
tr ecated with a djacent waters 


hevir.2 si mtiar functions. Neyi 
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significant nc.xu!v with naviijtable oi ’ intimate waters , t hen all o!' [h ose wot era vvitli similar 


onvnM [DRO]; Sane a ennawt ts (hm* a 

> 'bgootrappini" untJ*' 


itlefilifled in this paragraph are also an adjacent water under paragraph (aX^). an 

adjacent water and no case-speciric significant nexus analysis iye\ired- 


fb) llie following are not “watera of the United Slates" even 


terms of paragraphs (aXt) through (B) of this secti^ 
(!) Waste treatment systems, including treatment pc 


rtquiremenis of the Clean Water Act., 


(2) Privi convened cropland. NotwiUi; 


prior converted cropland by a1 


Wala' Act the final 


V 

iaterunderparagraph(aX6). diey arcan J 

gKus analysis iajeA'fed. f ▼ 

$" even whtfNjw otherwise rne^ 

yjX \C? 

pOTfea^agoonshdesi^kt^^mect 


c Clean Water Act.^ 

Qpland. NutwiUiapn^^e det er an area\s^nio^r 

opiand by e Clean 


(3) The following ditches: 
(A) Ephemeral 




^utary or excavated In a iributary 




(B^^meral and int^^j^t^madside ditches (hat drain a Federal, state, tribal, 
county, or municipal road, and that are not a relocated trihuiary pt excavated in a 


e ditches (hat drain a Federal, state, tribal. 


n— imh [ initt) THiiimmii minir^t 

dmta* ihn ar* aantffurM ««*> sr to dnm 
;v'»deBn*l armn, ann CB.vntmC. ar« 
Ow>.MWiwki*<^a(th(U.t. niatwQUd>i«neB 
af*««1 7* waarijo^ bcinc drtrrrt # 

Jkirtkgletipftil '■gjacant* MU'. arv^irif 

i»mr Oi‘CWA»Mra(»v*/dr»w|*Bf 
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(C) Ditches that do not flow, either dirwUy or through another water, into a water 
identified in paragraphs (aX J ) through (3) of this section. 

(4) The following features; 



built for wastewater recycling, and water distributary structures boifi for wastewater 
recycling- 
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^c) Definitions — Jn this section, the foliowing definitions apply: 

( 1 1 Adjacent The term adjacent meens bordering, contiguous, or neighboring a water 
identified in paragraphs (aX I ) through (5) of this section, including waUra separated by 



the )00 year floodplain; 
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(C> all -k^alcrs located %¥ithin l ^ Q QJQQ feet of Ihe high tide line of a water 
identified in paragraphs <aXJ) or ( 8 X 3 ) 05 this ^ec^ion, and all waters within 
4^jfi0 feel of ibe ordinary high water mark of the Great Lakes. The entire water 



this sectinr.. 
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or iephemera(. 


(45) ^*'ef/oncis. The term M’ee/a»di means those areas that are inundated or saturated by 


surface or groundwater at a frequency and duration sufrlctent 
nonnal circumstances do support, a prevalence of vegetatia|J^ 


saturated soil corKlitions. Wetlands generally inclodt 


(^0) Sigm/ican/ (Vcjcuj. The tcnri srgniyiccjj^ 
wetlands, either alone oi' in combinatiq|^i^ 


region, sigrifjcantly affects the 
identified in paragraph^Ji*( J jC 


the watershed that drains 



I CoAmnrpAHt]i h»b*«r 

Ja||uua^ prevnouily amd p'Q>id«« 

iteivSIllM. Many typai of ditcKil t'o ficlijded M 
Jahnin AUm anprctarrvt l^mdodvTKirtion 
hcwMww, dtefKM »iyi oM aefineii A 

I tt^menunawWniSrigltmfCiHstrjifadiMv. 


i^depted for life n 


leans that a water. 


waters 


is (a)(1) through (3) 


insubstantial, [waters are ^ 
close to hvaiers tx-rfurmiiii 


downstream wati 


lUlpOSCSOf^^gi 


of this section. For an effect to it mu.stfefcr^han speculative or 

insubstantial, [waters are Imiijjlied when alike and arc suffciently 
close to jw aiers perform together In affecting 
downstream wat^'W^uit^S'Ss of^^^^nji^hether or not a water has a signif 
nc.xus, thc^^‘sefl«c ondoJS^ca^aXD through (3) waters shall be asses-sed by 
evaluating the ^Ufttic functions identified in paragraphs (A) through (11) of this 
paragraph, A water has a significant nexus when any single fvinction or combination of 
ftmciions fwfortned by the water, alone or together with similarly situated waters In the 


Ctrarvrt [3AM9}: ixpt'DcuW, 

■ neinsemttr*DHiwiUiiMelf'*Filcinw«ra}, dc«» 
nsi wen •P'xPwhrla' botP Md 

[•}«]. Addt’iotwliy. Wi>««i»n(*cc««ipfu i e*niA»y 
inconipie(t iSamSt. Wf(»» are »iind*rl|r iduAtad 
wtiiT' !Wv tur'dinnM* «ndan<^aMmtr«tste 
(« «Mr7 OnMnHin mIbia? t acte o*t«' w 
n can ba Mtanffnad iWfv m hraUarar^ ti A 
hfwtu*[i* itfrtf tha kattaM krtAafa » o*h>«e 
ow>i(Ma M IVs^. 

THs muR ba elkfiftM) And it WRy v^pnt 
e'lrifooenn nrwwwirttay?? te rw*a Itciaafw* 
whBtMMB the* wjttn irt - 

ek>tttoAAcSoihBi7runAii»rniBt!andwada | 

MtiHT ; 
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region. uonUibutcs significantly to the chemical, physical, or bioJogical integrity of the 
nearest water identified in paragraphs(aXI) through (3) of this section. Functions 
relevant to the significenl nexus evaluation tM^- include. hut are not limited U>. the 
{following: 


(A) seslirnenty 


it. iransfnrma tton. tilterina. and transport: 


Comiwmt pAMlOJ: <+i(n|as wm 

dlKuiHKj »nd prvivTiJed pruTOuily. 5dih e»ptur« 
lunrient pnv<dmi by Ceipt diitiich rhci ar* 
ewrtl«iv b*"'* UMd to d«m<!n>!f»!« 
4||||uOk>uj9orc u(4nini>«Cv< )w?0d>c<iDr<l 


(^C) retention and’ or attenuation of flood waters^ 


(•ly) runciff storage:^ 

(F£) contribution offlow.; 




yWoforaantc matter. iW fiJin it 


i*{iy proviiioj 


dependenyil^yff'abitat fsuCTl ^^ aging, 
nc<|tjpf. breedin^l^ll^i^ or use a^^S^O' 3^^) - 


located in. or denenddLon^ water idfci 

X 


lLD 



>r use 


laragraphs (aX U through 


(67) Ordinary nigh Water Mark The tenn nrdinari' high water mark niCMS that line on 
the shore estabiisheJ by the fluctuations of water and indicated by physical characteristics 
such as a clear, natural line impressed on the bank, shelving, changes In the character of 
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soil, destrucUon of ttfrrestrial vegeLation. the presence of lilter and debris, or other 

appropriate means that consider the characteristics of ihc surrounding areas. 

f?5) ride Line. The term high tide line means the line of intersection of the iand 

with the water’s surface at the inaxiTnum height reached by a rising tide. ITic high tide 

line may be detesTnined, in the ahsence of actual data, by a line of oil or scum along shore 

objects, a more or ies.s continuous deposit of fine shell or debris on the foreshore or berm, 

other physical maridngs or characteristics, vegetation lines, or other suitjdlf^ 

means that delineate the genera! heigh! reached by a encompasse^ii^ 

spring high tides and other high tides that occur frequency 

include .storm surges in which there is a departure^^f^onnal^r 

the tide chie to the piling up of water against by strong winds snW^ those 




accompanying a hurricane or other int 


;ling up of water against by strong winds those * 

O 

ricane or other inta^^r^fi- 

^<P‘ 

o°V 

5 - . # 
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DEPARTMeNT OF THE ARMY 
U.S. ARMY COWS OF ENQJMEERS 
441 a STREET, NW 
WllSHtRSTON, DC M314.1000 

fMA-YTC 

ATTEMTXWOf 


CECW-CO-R 


24 April 2015 


MEMORANDUM FOR Deputy Coramanding General for Civil and Emergency Operations, 
U.S. Array Corps of Engineers (ATTN: MG John W, Peabody) 

THROUGH the Chief of Operations and Regulatory, U.S, Army Corps of Enginews (ATTN: 
Edward E. Belk) 

SUBJECT; Technical Analysis of Draft Final Rule on Definition of “W^ 

States” 

I, References 


le United 



a. Title 33 of the Code of Federal Regul; 
States (1986 Regulations). 



CC Guidance). 


b. 2003 Post-SWANCC Guidance'^I^Fptl. 68. N^, p. 1995)_^C 

c. 2008 Joint Agency Guid^#ffl»fwean 

Court Decisions in & Caf^ 

d. Draft Final Cieafcw^^ Rule: DaESjon of oTthe United States," submitted to the 

OlHce of Management dtt^udeej.^N^teragencjLffljnV/ on 3 April 201 5 (draft final rule) 



fJurisdici 
US, 


illowiag the U.S. Supreme 
is Guidance). 


2, This niemorandum an d-i| s Itt^Hftiems 
technkai analysis inclutlpdo^Sncntatioi 
which the Corp.s has ass^Sj^lean^Wi 
regulations and currei^uidance, 
the current dr^ al rule’ 


the Corp.s 



j^)\S^chiucal analysis of reference d. This 
fesentative examples of aquatic resources aver 
(CWA) jurisdiction in accordance with existing 
Jwould no longer be subject to CWA jurisdiction if 
!t. CWA jurisdiction was appropriately asserted by 


quail d 


; described in the.se representative examples. 


3. The examples included in Appendix A do not represent the only currently jurisdictional 
aquatic resources in the Nation over which CW.A jurisdiction would be lost by adoption of the 
draft final rule in its present form; what is provided here is only a representative sample based on 
.Approved Jurisdictional Determinations (AJDs) completed by Corps Districts and completed 
permit actions based on Preliminary Jurisdictional Determinations (PJDs), also completed by 
Corps Districts, It is important to note that the representative examples included in Appendix A 
as well as additional others used for discussion purposes were developed in a limiled amount of 
time to feeilitate discussion with the Environmental Protection Agency (EPA). It was unknown 
to the Corps until early February that Army and EPA were contemplating a “brightdine” cut off 
of eW'A jurisdiction either 5,000 or 4,000 linear feet from the Ordinary High Water Mark 
(OHWM)/High Tide Line (HTL) and a robust interagency discussion of the potential effects of 


" 0 “ 
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MEMOR.^'DUM FOR DCG-CEO 

SUBJECT; Technical Analysis of Draft Final Rule on Definition of WOUS 

the “bright-line” on, currently jimsdicnonal water bodies has continued since that time. 
Throughout those discussions, the Corps has provided representative examples, including those 
in Appendix A, to factually illustrate its concern. To provide every example, toth AJDs and 
issued permits with no JD or based on a PJD, where jurisdiction cmrently exists but would be 
extinguished if the draft .final rule is adopted in its final form would take several months of 
multiple staff members working full time. 


4. The examples were extracted from the Corps’ existing database, ORlv{2, which is based 
entirely on what landowners request from the Corps. We have not undertaken any specific 
technical analysis of what aquatic resources may or may not be subject to C WA jurisdiction 
independent of requests for a jurMctional determination or a permit decision. Therefore, the 
data discussed and conclusions reached in this memorandtun are based on facts; ttat J^n actual 
AJDs and permit decisions, and not on assumptions about watershed areas that cotSfi^in 
jurisdictional waters. ^ * 


5. Based solely on the data entered into ORM2 associa 
waters of the U.S, are wetlands that are adjacent to,J 
penaanent watersj'non-relatively permanent watej 
wetlands adjacent to traditionally navigable wa 
Corps’ data demonstrate chat 98% of the adjacenT\f(!ands t 


evaluation are jurisdictional waters under thfflWA^ 
Thus, approximately 10% of all waters o^jrCech ( 
under its 1986 regulations and curreni^l^ffce ate 
those 1986 regulations and curreq^wLKe, oi 
jurisdictional Irecause they are water^, 

resouice (e,g., lake, DondjawebA ^f reUandl 


VJDs, aimlk|j|Bttelv 6.7% of all 
etly ab^n^pg, relatively 

sndc^t^HPS&g- The 
texits 
uidance. 

t ' has assetteiCS^X jurisdiction 
ing, adj«el|^^tlancl.3. Under 
Hs can bfWiWKiined to be 


ule, any i^c of aquafie 
; juasdictional because the 


aquatic ;resouree ts adjaej 


ljurisdicli<i( 


6. Neither the Jiaparios Guidance ndO^form 
by the Coip.s to document AJD^)^S?*res the Ci 
wetland is located from 
whether a significant nexus 
waters. Rather, the Gui^bonk that ^ 
consideration wifoba^N^to the dtt 
(TNW) such of th^trii 

Guidebook fiictraiyiates that, “it 


plemenl that guidance (which is used 


e Cil^Jlfidicate the distance that an adjacent 
,c|!9liglWitary’s OHWM or HTL when evaluating 


jurisdictional determination concerning such 
s the Rapanos Guidance indicates that 
reen a tributary and traditionally navigable water 
on the TNW is not speculative or insubstantial The 
appropriate to detennitie significant nexus based solely 
on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or ■■ 
between a tributary and the INW). 


7. Thus, from the information collected and tracked within the US.ACE Regulatory Program 
database, it is not possible to estimate the specific percentage of the approximately 10% of 
adjacent water bodies that could be lost to CWA jurisdiction as a result of application of the • 
4,000 linear foot limitation if the draft final rule is finalized. A portion of the approximately 
1 0% of ail water bodies that are currently jurisdiction as adjacent, non-abutting wetlands fall 
outside of 4,000 linear feet of the OHWM/HTL. To verify the exact portion of the 10% of 
currently jurisdictional waters that vrould be lost to Federal jurisdiction as a result of adoption of 
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>mMOR_ANPUNJ FOR DCG-CEO 

SOBJECT: Technical Analysis of Draft Final Rale on Definition of WOUS 

the draft final rule in its ciirrent form, the Corps would need to complete a robust analysis of its 
data (ha: would yield statistically significant reliable results. This is precisely the t^'pe of 
research and analysis that would be undeitaken in completing an Environmental Impact 

Statement ^EIS). 


8. To remove from CWA jurisdiction what is potentially as much as 10% of the currently 
jurisdictional aquatic resources without the benefit of a detailed analysis, such as one that would 
be performed as part of an EIS, would present the potential for significant adverse effects on (he 
natural and human environment. In its permit evaluations, the Corps is charged with keeping in 
perspective the functions and values of any given aquatic resource, recognizing that the flmction.s 
and values of those resources rely heavily on their geographic location in relation to (as well as 
their hydrologic connection to) other waters, and to balance the need for the propos^use with 
the need fnr conservation of (he resource. Nowhere in this process is it consicte^^h* important 
aquatic resources that are traditionally and legitimately part of the tribut ary flavigable 

w'aters. conrributing water to uaditionally navigable w^r\pf the U.S.,/refl^i^’ithin the 
jurisdiction of the CAVA. 



engijjjii?,^ 

pared 


1 waters I^^CWA 


■egulated 
ages ate 


9, Additionaliy. by excluding as much as 10"'^ 
jurisdiction, the draft final rule is crafted in 
public to understand and tor the Corps to imp; 
outlined in Appendix B to this memoranddfc, 

in. I have read the legal analysis finalaw|3^rfpared h/?!keffice ofthe Chief 

Counsel and I agree with the coa^^Ws of thAM^jj^ent. the evidence of the loss of 

CWA jurisdiction over curreBjAamdictiotv^SMKic illustrated by the 

representative exainpleatiro ii<^ in AppalS^^i, and sigMcyt implementation co,ncenis 
summarijed in Appcn4i<S^ recomm«^ni^cToUovviaj^ss?mial revisions to the draft final rule: 

a. Allow case-specific signifn^^exus d*lefejn^ons for hydroiogically isolated water 
bodies such as prairie pofitoles/^|M pools, and Delmarva hays, Texas coastal prairie 
wetlands, and pocosins, ipludJl^etermii/^ip^f whether such water bodies are “similarly 
situated". In other vvordsVjJjjjjlnate seed 
within sectio.n (a)(8). 

b. Inclin*^9!liBr>ectioil^)(8^^ waters regarding which a case-specific significant rexus 
evaluation cai^l£ completed tocfc||^Tmiae CWA jurisdiction) two additional criteria: i.e., watein 
located within ‘he 1 00- year fioodplain (regardless of distance) and those water bodies that 
contribute a flow of water co an (a)(1)-(a)(5) water. 

c. Reduce the linear foot distance in the definition of neighboring under parrs (B ) and (C) 
from 1,500 feet to 300 teet. 


iciite and include those water body categories 


d- Make additional edits to the draft final rule to enhance clmity and simplicity' as indicated 
in the attached revised draft final rule previously submitted to EPA staff for their consideration. 
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MEMORANDUM FOR DCG-CEO 

SUBJECT: Techoical Analysis of Draft Final Rule on Definition of WOUS 

11, If the changes recommended above are not adopted, then the draft final rule cannot be 
promulgated as a final rule without an EIS to evaluate the potential significant adverse effects on 
the natural and human environment that the final rule as currently written may cause, 


12. The point of contact for this memorandum is Ms, Jermifer Moyer at 202-761-4598. 




NIFERA.MOYER 
Chief, Regulatory Program 


cc: Revised Draft Final Rule 






4 
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PART 328 - DEFINITION OF WATERS OF THE UNITED STATES 

1 . The aulhohiy cilaiion for part 328 continues to read as foJlows: 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 efseq. 

2. Section 328,3 is amended hv removing the introductory text and revising subsections 



Oft a case-specific basis, lo have a significant nexus to a water identiJicd in paragraphs 
(aKl) through (3) of Lhis section. The waters ideniificd irt each paragraph (A) Lhrough (E) 
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of Jj'rs paragraph are stmifarly siiuated and shall be ixitnbined, for purposes of a 
significant nexus analysis, in the watershed that drains to the nearest \%aler idmtsfied in 
paragraphs (aXl) through (3) of this section. Wo tw i i iwuified in this parefflopb - ch't 4 



of those waters with similar ^2^ 

if waters identsOed in are also ^Twaier unfll^^^raph (aX6). 

they are an adjacent vvateypjf no case-:Mi^^l^^nil5cantn^Sl^^atysis is required. 

(A) Prairie pothoies. arc a edh^ aciaily formed wetiand-s, 

usually occurring ^fFKprl^uj^s that natural outlets located in the 

upper Mid-we.st. ^ 

(B) CarolMiwJ^and Dclnte^t^^^tlioa bays and Delmarva bays are 

pdCj^ilcpfMSional occur along (he Atlantic coastal plain. 

(C) Ptwsins. Pocosins are evergreen shrub and tree domiiirtcd wetlands found 


Comment [OaClJ: r** Cc»p« ^r*t< £m 
«*aon (*Kn f»X8! *#•«• *• 

U W >rii«ploMt if than 

mtirtoey «<0< ■dS»0('>« «Ka>i tnd wtarnre m«( 
ttai!l»cA« w(trnwm«hMairWrort7am^ 
cytA 10 « 0« eoUtH tS«t 

WOWM ta ■nraBO*OP''«c of 'txxrt/tT’tBsVV 
Tm pro^wsed S»«rt wovid <0(6'‘d ttvd 
EPOlmtppf'l. B*« »iW*d UiS li(l» 4 tKbod »5 
jcnltar ru"e»ioriwl'Xi»ir> 5 POt 
fee kvIumM loneirivr tiurJtt « 

oynttoi't n«(tu d«t»pmin»|ien. Thl> ru b ncttiMrr 
(b tK/tl t)« WfKt oT tha Eurrint 'jncuie*. oHeh 
■■omW forbid iti* o* ijibt 

tMw abnibr Sn!T«rn ind ann tiM bf ildi )r > 
spec iMCv'ibMd, WDetr Ismum t<rwl>r 
wnibcsdin hapbVi tB « ao om sM «r CN otNr 
^ » llM that dt rrxreMei Bdjivvricy. 


predominantly along the Central Atlantic coaxial plain. 
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(D) WesTcm vernal pools. Western vemal pools arc seasonal wetlands locattni in 


pans of California and associated with topographic depression, soils with poor 

drainage, mild, wwi winters and hot, dry pummer^. 

(El Texas coastal prairie wetlands. Texas coHslal prairie wetlands arc freshwater 
wetlands that occur as a mosaic of depressions, ridges, interrmiuiid flats, and 
mima mound wetlands located along the Texas GulfCoati. 

(8) All of the following waters. ifUiev are (teterminedon acas^ ii ^fic basis to 


I Cofmant [MCfl: Prww 'Wii ^ 

I iiMta«infn Ora^tarXXtflcrnBl)* C<!i)wnii.' 

I w* nrntJ psoU in ioutViMinrr'0'*(9n baK^ 
l^omUSwd'? 




A4i waters located within 4000 feet of the high tide lae^^dinafy high 


within the lOO-vca r tlo odpiain. whichever is arcati 
(a Xn through (5) of this section : and l2\ iv alOB 


vO 


SD 



entire water is a water dT die#nited Stai 


high tide line or ordinary high wati 
water conu-ibi.les.a i1q\\ 
this seciton . Waters 


itbin 4000 fe«l of the 


j l^caf floo d plain, ur if that 
tarf 1 1 through 15) oi ' 


Cant unai vsi s. Some waters 


p'aoh an; wko adven t tand t hus iuri.s< 


t waters shall not bedetermtned to have a "sia: 
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and ro r i-adiai 
siani'ficanl nexus ^vith navigable or interstate wa ’.ei 



f Cow mm {DACIJ: Mm* (nnr?«mai<bu 


“i*5. Jf waters 

tdeniined in this paragraph are atso an adjacent wa!s under paragraph (aKt*), they are an 
adjacent waler and rto case -specific signiHcant nexus analysis 
(b) The following are not ‘‘waters of the United States” even 

•X 


terms of paragraphs (a)(1) through (8) of this secth 
( I ) Waste LreaUneitt systems, including treatment 
requirement: of the Clean Water Act. 


ysis 

c^erwise meet 

V 

p3llfc<^agoon^csi^W%^ce< 

^ V/ 




e> 


( 2 ) Prior ccirverled cropland. Nutwiih^^l^^c determ^iiyCaran area’s 


^^^leai 


prior converted cropland by i»“0' 

Water Act tjtc Hnal a^Q^^feajd'mg C{c^ff^>|r Act jurisdWKT^airts with 

(3) The following ditches; 

(A) Ephemera! dil^jlS^hl^g/not a reloaw^^^bry or excavnicd in a uibu-.ary 
or other iu risdicti_q^h|ii ^bpOl ^ n9» h a y? U l ttfTpgt gf drainjlS - S 

i uri it^tio^ H^^pbodyj- . 

tBl^j<frn?Surid inie^feten^acside ditches that drain a Federal, state, tribal, 
county, or municipal road, and that arc not a relocated iributaty or excavated in a 


Cowment t?AM4]: ^>*1 KMuase emiw »»« 
Sittm* fhH «9n»»r«c»»d w*h(n or te <!»»« 

OHMCniHBurtkd. *r* 

»«rT.MWi »»sn of W( U t T>«( mOkl« ?««• tho 
t«rci t ••wvtn* W* *»B no4v drtlotd 4 
f.nwtna^'idjtcwf* «nrv, inot^limtnc 

9Mn* d«|rw or ewA soniDi »w *mp 


trlbutAry, 
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(C) Ditches that do not flow, cither dircctiy or through another water, into a water 
identiried in paragntpji^i (a){ 1) through (3) of this section. 

(‘3) The following features: 

(A) Artificially irrigated areas that would revert to dry land should application of 
water to that area cease; 

(B) Ariificis] lakes and pnnds created in dry land and used primarily for uses such 




as stock watering, irrigaiton, scltiing basins, rice growini 


(C) Artificial reflecting pools or swimming pools 
(Di Small ornamental waters created in dry ^ 01 ^ 


wintt^\ooling ponds; 
land; 


(E) Water-filled depressions crcaled in dry laCio^ental 


construction activity, including pi| 


dial fill with water; 


,ed in dry ll^^^eniat i^ninnttffr 
,ts e)ga^|cd for obtaining fifi^Sand, or 


IF) Ero.sinnal fealures. 


rt (ribuiar and swales.ll 

J grassijy^lRerwavs; 


(5) Gn)undv*ater. inciudW^roi^jiiijller drains 
(61 Slormwater control fe!Nhi(^onslnicl^^ 


3 ;3lhi(rconslr]^cl^ 
; stru^En o^led li 


hA^n subsurtace drainage systems. 
!^y, treat, or store stornnwater that are 


Waslfl^^^rKycIiiTg struc^^^^aied in dry land; detention and retention basins 
built for wastewater recycling, groundwater recharge basins, and pefcolalion ponds 
built for wastewater recycling, and water distributary structures built for wastewater 
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(v) Definitions — in this section, the foliowing dermtUons apply: 


{ 1 ) Adjacent. The term adjacent means bordering. contiguoiLS, or neighboring a water 
idemi/ied in paragraphs (aXOthrough (5) of this soction, inciudmg waicis separated by 
constructed dikes or barriers, natural river benns, beach dunes and the like. For puryiosea 


of dcteiTnining adjacency, a water body tlKrf^-mglades -in^ludes. and la con^dered a sinek 
waterbody %vith. ail wetlands yv i ihin O fthat aie bordering, contiguous to. or abuUtn a tha t 
woicrbodv. -it-t-erdumFy-h^Irw ilt e r f ptt f k i tf oo nwder ed o shv gtfr ww ^ r Adjacency is^ 
limited to waters located latentily to a water identified in paft juaSbsTy 
this section. Ail waters that ainnect segments of a I) 

through (5) or are located al fhc head ofa water idCT^|^ec^ para|^^h^|^(Ai^iruugh^ 
(.S) of this section and arc bordering. conOgu neighboring such^i^r. 

ng«ct+VH 


■W at « ^ -^bj«<- U > e st a biiri h c dr ' Wor?nQ l-^ 

{2) neighboring. Thet^j 
.bA^Qll 

fteighbeemg »f 

(3) ail \vaUN^^|^ted withi^i 



Commwft [DftCSJ: 

prs'Oir'Ti Br«»f'?8d by I*** ee<ne*f«bi« wi«i*n<e 
fo»jn(! n M«ri^:rn»iyui*»ybiT>il!«0 !5 CJUa vsi. 

ri^ i1 ii )r^ptr*wb>8 li> .Art'by 
ffteWT', kte. inrd. ©«■ tnJbr 
yiVkt>Diiy tr«lK«s •diKA'ic w«U*r)d]; ryy 

T)*n«rcm<*ordirit 
OwCofsor rPAtsidB^b^’•n 
CWWM yrfierr non* <;»n t>e ol lb« 

T!«nd. 


i prcB*tn ij »r.»> c 
I OAVM Iv < rfirt 



Cofflimnt [lAMS}; meiad'nt thi« ien$utq« 
tolilatvt fodBxp^c jurudicOon wits iniOTT-EaxS 
«icinpl<o>».'Tt«r«H noKitnoncbtiAui luiipon 
tN( noikm (M waUrt » ipcdTii mrvrSei 

•ra IT<^ or Dun ettw efij >cvnt 


pafcra^^i^fl ) ihrou^^S) o^is section 
thecr^ary high water mark of such water. 


oodplain of a water idenirficd in 
and not more than 44^300 fed of 
I'hc entire water is neighboring if a 


Cnrment IDRC7]: P»r th* Caw' 

;onim«n0, iNo l|i^ iMruU GVIint til 
w»t«'bO0i*l UMC I'bMpbrlCab yarticiily, MhilMl 

•napb'JD'ibtB iwlhinrj* »« QP#n w»«rj nn 

Bj^»} 


[Ortion L, located wiihin 44«)3£!fi feet of the ordinoo' high we*er nn* and within 
the 100 yci; floodj>laif), 
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{€) aN waters located within 44<iQ300 feet of the high Ude line of a water 
identified in paragraphs (a)(1) or fa)(3) of this section, and ell waters within 
-V4Q63{X) feel of the ordinary high water marie of the Gre^ Lakes. The entire water 


is neighboring Ifa portion is tocaled with i SOD feet of the high tide Hne. 

(j) Tributary iPii Mhiifories- The terms tributary and rr/Aiiwrtef eaoh-mcan a water that 


iderdtled in paragniph (aX‘^>of this section), lo a water tdenlifi|d jilbajagtaphs (a)(| 


a onhe physical 


streams, canals, and drtchas not 


. The terms tributary and triburaries eaoh-mcan a water that % 

contributes flow, either directly or through another water (including an impoundinent J 

) of this section), to a water idenlififlj iilbajagtaphs (a)(^ 
nd that is characterized by ihy|3>i(j^ o^iic physical 
5 and an ordinary These phy^gg^^^lflors vO 

, frequency and duratit^l^^^ suffK^Tt a bed 

igh water to qualif^w a tnrofary. A tribuflS^^ 

I, or and such 

not etmuo^under thissectjfc^ water that 


through (3) of this section , an d that is characterized by the 
indicators of a Ijed and banks and an ordinary high 


demonstrate there is vnlume, frequency and duratii^ 


and banks luid an ordinary high water mi 
can be a naUiroJ, man-allered, or man-ijrf 


otherwise qualifies as ^Nbu er this d^ not 1( 

tributary if, fnr any icfigt^yj^ are on^l^^^mstruct 
culverts, pipes. Or domskoronewnl^^hturai bre^t^ 
of a stream, debris piles, or a ur 

bed and banks and an ordimhi^f^ wa^ identiliod 

A water that Q(heai*tl^k|^atiries as Ihisqefmitk 


not iosCTlfsi^s as a 


of a stream, debris piles, t 

I 

bed and banks and an ordi 


(such as bridges. 


wetlands along the mn 
^ows underground) .so long as a 
Identified upstieam ofihe break. 


A water that othej 


this defmition does not lose its status 


as a tribuia^l^t comribules a wetor of the United States that docs not meet 

the definition c*f tributary or through a water excluded under paragraph (b) of this secuon, 


directly or through another water, to a water idenlitied in paragraphs (aK 1 ) Utrough (3) of 
this section. 
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(4) Ditch: The term dilch means a man-made channet whose physical characteristics a rc 
ofli-n straightened to efncienllv convey water from a soiirce to an outlet . D itches arc 

management aod/qr distribution. A dUcb may cam' flows <bat afiLOggnnial intennitteot. 

or*p^>hemera^ 

(45 ) U'ei/andr. The term wetlands means tho.se areas that are inund^ed or .-saturated by 
surface cr gmundwater at a frequency and duration sufficient and that u 

normal circumstances do support, a prevalence of veeetaUod^BCTlIvadaDted for life 
saturated soil cxioditions. Wetlands generally inc’ud 
areas. 

(5h) Si^^ntficanf Nexus. 'I hc term 

wetlands, either alone or in combinatiorf^^Wlher 

region, significantly alTectsthe integjity^^^er 

identified in pardgrapf^l|J(l^^*’“ ti. 

the watershed that drains nearest 
of this section. For an effect to be^ 
insuh.startial.jWslers are 
close lDly\.ai^i-.LXXlfs=imi 


t vegeta^^^H^^ly adapted toi lueiw^ 
ludc^t^a^ marshes. boa&J l^^ ilar 



{MM}; ^ b««< 

prtvwvtiy *^6 ‘aAfuacc 
. M»ry w.pejp* 

^lainythM *'« tofntJi* 

?iP8»e«s/, aitch**Jf» fiotdvfB’tiJ * 
;w*n4in< l» ;i«:fsiary iJir.rv. 


,t integ^ty^ 

(3) The terfi^^^^egion” mewis 

died in pq^^N^ (aKl) through (3) 

to^har. speculative cr 

i^ted whenili^^^^ 

■f lii.ncii'.uii^ h^yenctu 


lusube 

[ion alike and are suJTicienliy 
[fiction together in arfccling 

(kiwnslrtam waUMj^uiposcs o*'*^Toi/Krt(!fr or not a water has a sisniScMt 

nexus. on dnS^^ttw^aK 1 ) through (3) walcis shall be aisesseti by 

evaluating Ih^uatic functions identified in (nragnphs (A) through (li) of this 
paragraph. A water has a significant nexus when any single function or combination of 
functions pcrfovnicd by Ihe water, alone or together with similarly situated waleiv in the 


rnniBwnl [}AM9}; Thai /n B«'(iuuiir. 

•ns MS < c» <»tii»Wle*» WI0S t>4 StlWltCrA ow«r«ll. tioei 
PiM aort dHpttXh beth » {»X^1 

(gjIB! AAibtfmtIV. ^ Mritcm Gur>lilP>>g 
incevnokM W«ton«r* i»Mr% iRuiMri 

vh«>i 4wv tsMtoa M* »r«> ir* »vnN»<'i»r ckM 
te «k 4< gMranwmamn? CaE»i athf r « 
tt cMb ba uLwaiwif •>* » « u«|h 

unnr 7f> " OtTirMl 

» eom^t At tnev^lst. 

1 r>*» /nuaf be eignlUfl *At) ft fri*» »u(Ot»« 

I 6i*ei(Mte*>lir>»c»«l»rrtr'(iiiti to r>«lt« It <:’*•**" 

‘ «>b«l icnib fhB** w*t*M in - 

(Ibtt n *ichr ethrtr? ^'.inttronlr^n t If Adh'ji^a 
I »»*> 
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region, coniributes significantly to the chemical, physical, or biological Integrtiy of the 
nearest water iJcntified in paragraphs (aXO through (3) of this section. Functions 


relevant to the significant nexus cva!ualior» ftfe- inclmlc. but are nut limited to, the 

jfoilowin^: ^ 

( A) sediment a nd uolluUint trapoinc. trMtsRsmiaiion. filtetma. and transpofC; 
(Bj nutrient recycling, t r a pnina. tron-sh>m>a{?oi>. filtenne. and transno d: 

— 

retention and/pr attenuation of flood watery 
(liD) runo/fstorage^i 
(KE) contabution of flow^ 

(tsFJ expor t trapping, and tnin.^ o n^ ^| of organic 


ComCDBHt {JAM10]l Ttiwt ch*n(BV wt't 
Aii^uixd pnJ pfon<lM capvjtf 

tons providod by Corpi<l)tricu th« ttt 
ily b*>n( uitd to ii«tTiorar*tf >i|'<ifK9'n 
»*>»pn pf (yrtjdictewi*' 



vO' 


^ of organi^^^^ ^W^dmg 
wi liL^te dependojA^ll^^abitat (sifflinsflraging. 


ft4+ e KF w ^W f4'4i 

Ci,Q)- pfovist^ 

feeding, breedinj 

located in. or deper d^oi^ a water 
(3) of this 


area) for species 
^^^^j^aragraphs {aK I > through 


m aijuati c arfnk yfa plant coi rmunitiw. 

SI 


(i l) hahi'atsu pg 

UJ , 

{ } jW saiu LV'!r^i^|V^ ^^ 

(67) Ordinary Wgh iVafer Mark The term ordinary high water mark m6af».s that line on 


the shore eslabtlshed by the nuctuation.s of water and indicated by physical eharadfristics 
such as a clear, natural line impressed on the bank, sh«lviT»g, changes in the character of 
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soil. tk’.sirucUon of terrestria] vegetation, the presence of lifler and debris, or other 
approprialc means that consider the characteristics of the surrounding areas. 

WgA Tide Line. The term high lide line means the iincof inierseettonof the land 
with the water’s surface at the ma.xiraum height reached by arising tide. The high tide 
line may be determined, in the absence of actual data, by a line of oil or scum along shore 
objects, a more or less continuous deposit of ftne shell or debris on the foreshore or berm, 
other [physical markings or characlerislics, vegetation lines, ttda|jtaCT|. or otfiff suit 
means that delineate the general height reached by a risingjigNiB^ line encompasses 
spring high tides and other high tides that occur wiityte^^^frequency bij 
include storm surges in which there is a departure pre^^lWreach 0 | 

the lide due to the piling up of water agaii^a^3|by strong suciRs 
accompanying a hurricane or other 




O 






.e. 


& ^ 




<< 
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EXAMPLE #1 
Adjacent Wetlands to Ohio fliver, Ind iana 

37.868332"N, -87.63369B'W 

See map entitled, "Adjacent Wetlands to Ohio River, Indiana.” 

Wetlands currently jurisdictional as adjacent to the Ohio River, a TNW. 
Subject wetland is approximately 3 acres in size. 


These wetlands are currently lO.KX)’ from the Ohjj 
be seen in the aerial map; they do not drain to 
They are also beyond 4,0(X)' from the ditch. 

Under the draft final rule, these vjetlandJitV^' 
from the OH WM of the Ohio River, 



\ 

i^feh^ese wetiar%^(L#-20 
g^OHWM. Thei^itotheOI 


Note that there are other wetlands present beyond the subject wetland. In addition Iher^re other 
wetlands present that do not appear on the NWf map layer; this often occurs with C^l^^^lDUghs such 
as the subject wetlands. 

Multiple GP authorizations were provided for these acti; 

^not be adjaterg^^ey are beyond 1,500 

Under the draft final rule, these^^^^Sds woL 4 i^^^i»consiy^d^^fr a case-specific significant 
» nexus determination as iL^Itvond 4,0Qw2hlS'^he River. 


- 2011 - 696 ). 

idMt 


-eras can 
the map. 


Therefore, under the draft<fi 

(^his scenario often occurs in thei 
River, Missouri River, etc. Sl^Ctt illigi 
ecmehiv r 



;rently Jurisi^^^a! wetlands would be non-jurtsdictional. 

systems, such es the Ohio River, Mississippi 
very wide fioodptain s, and the adjacent C* 
form in the floodplain which can be far beyond ( 


ch the wetlands are adjacent. 


to TNWs (based on ORM data^botb abuttins and non- 
^ntfy jurisdictional are at risk of being non-Jurisdictjonal under the 


draft final rule. 


This JO example was not coordinated with EPA. 
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EXAMPLE #2 

Adiacent Wetlands to SimHk Bav. WA 



48,417797'N, 

See map entitled, "Adjacent Wetlands to Similk Bay, WA." 

Wetlands currently jurisdictional as adjacent to the Similk Bay, a '’’NW. 


Subject wetlands are approximately 4 acres in sire. 

GP authorization was provided for activities In these wetlands {NWS-2007-116) 
These wetlands are approximately 5,000' from the HTL of Similk Bay. 




beyond l.SOO'’ 


Therefore, under the draft final rule these 

This scenario often occurs !n the cpas| 
t he adjacent wetlands are often l< 
waters to which the wetlands 


iicn-jurtsdictionaL 


Under the draft final rule, these wetlands would not be coruid»ed adjacent | 
from the HTL of the StmiEk Bay. 

Under the draft final rule, these wetlands would ^^i^ronsidered i^i^^(bse-specif|^j^if 
nexus determination as they are beyond 4,000'^^/>^HTi of Bay. « 

se jurisdicti(^l»i^Iand$ 

y jSwnljint . PjC ^tai wate^t^^ery wide floodplains, and 
?rom the HTI. of the coastal 

Mnt. 

Overall, of water^t^kSaods adj^^ndytNWs (bj^d SfTORM data), both abutting and non- 
abutting. Such adjacent wSB^ds cug^tli^isdictioMfSreV risk of being non-jurisdictlonal under the 
draft final rule. 

c^ 


This JD example was not coordinated with EPA. 
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EXAMPLE #3 

Adjacent Wetlands to Hickory Creek. TN 


35.S49058'’N. -85.875673"W 



See map entitled^ "Adjacent Wetlands to Hickory Creek, TN," 

Wetlands currently jurisdictional as adjacent to Hickory Creek, a perennial relatively permanent water, 
with the characteristics to meet the deilnitionoftributarY under the draft Rnal rule; it is aTNW 
downstream. 


Subject wetland is approximately 34 acres in size. 

JD action only; currently in pre-application stage (LRN-2013-504). 

These wetlands are approximately 5,7(Xy from the OHWM^t^ory Creek, 


o 




Under the draft finai rule, these wetlands would noi 
from the OHWM of Hickory Creek. 


Therefore, under the draft final ru!sj:l 
These adjacent wetlands are 


fi^^n^ered adja^^s theyar&teond 1,500' 

Under the draft final rule, these wetlands wayid noroe consioa gd^ der a i^sR^Sgific significant 
nexus determination as they are beyoni^,®^^ofn the Qi4^M of Hickor^Qtflk 

Jo 

ial rul£ff^yurrent|^i^^|ptional would be non-jurisdictionai. 

tl 

iemume we 


through: 

4,000' depicted on the 

o°# 


note 

ifCh theJDa 


sveraf other wetlands beyond 
was completed. 


<< 




This JO example was not coordinated with EPA. 
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EXAMPLE «4 

Wetlands Associated with Sinicholes tn Garksville. TN 
36,574052"N, -87.246^77"W 
See map entitled, "Clarksville, TM." 



Wetlands currently jurisdictional as adjacent to the Red River, a TNW. in addition, the open water pond 
is a tributary to the Red River. 


Subject wetlands are approximately 300 acres in size. Open water pond is approximately 100 acres in 

size, 

Wetlands and open water ponds drain into sinkholes which carry the flow of watej nd directly 

'f‘ to the Red River; flow is documented. ^ 

SP authorization was provided for activities in these 

These wetlands are approximately 10,000-15,0« 




l.RNI-2013_^47 


Under the draft final rule, these wetlands would m 
from the OHWM of the Red River. 

Under the draft final rule, these weiji^^^ould 

nexus determination as they arel^^O^,0OQi River. 

Therefore, under the drrf 


ljacent*^l^^re beyond 1,500' 

gf 

'■^ered untw Aase-specific significant 



jurisdiction^^^wtlands would be non-jurisdictional. 


tributa^i^^TO Red River: the open water pond would 
aft ponds cannot be tributaries since it wouldn't 

open would also not be considered adjacent due to 

!, the open water pond would be non-jurisdictional 


Currently the open water pond is coi 
not be considered a tributdry tint 
have both bed/bank and OfaKWM\ 
the distance limitations di^ 
under the draft final ruj* 

These sinkhol^stipire prewnt tl^Vhout TN and generally have associated wetlands and ponds 
that arc curreiWuiSlctionalX^^e been found to have a significant nexus but would be non- 
jurisdictional undStfie draft final rule due to distance limitations and lack of the option to usejhalbw 
subsurface flow connections for case-specific significant nexus determinations. 


This iO example was not coordinated with EPA. 
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EXAMPLES 

Adjacent Wetlands in Grassy Cove, TN 


35.831103”N, -84.916600“W 



See map entitfed, "Grassy Cove, TN 


Al! wetlands in the watershed arc currently jurisdlctionat as adjacent to Che Sequatchie River, a 
perennial relatively permanent water which meets the characteristics of a tributary under the draft final 
rule; it is a TNW downstream. 


Subject wetlands are approximately 45 acres rns«e. 


JD action only; currently in pre-application stage 

i 

Thc.sc wetlands are approximately 36,000' from 


lot be I 
^or 


>A 

■© 


id drain 
Sequatchie River; 


Wetlands, an open water pond, and a creek (Gras-sy Cove Creek) within Grass y 
into a sinkhole (Mill Cave} which carries the flow of water yodekeround dtre^ 
f/ow is documented. 

her LRN-2l^y9. 

Under the draft final rule, these wetland^^A^Jn 
from the OHWM of the Sequatchie R 

Under the draft final rule, woui^l^N^onsid 

nexus determination as i^rayond 4,0Qit^^inhe OHw 

Therefore, under the drafc^lIBi rule thawAtfrentlyjuris^^fial wetlands would be non-jufisdictlonal. 

♦ rv 

jl^ed a the Sequatchie River; the open water pond 

Indcr th^i^^^af rule, as ponds cannot be tributaries since it 
\ water pond would also not be considered adjacent 

Therefore, the open water pond would be non- 


:ion actiw 
C3^h ^iSatch ie 

^xV 

0 ?red adjacej^w^ey are beyond 1,500 

/>X 

a case-specific significant 


'he Sequatchie River. 


a 

bJ^aJ 


D 


Currently the open water pond 
would not be considered aJ 
wouldn't have both bed/bl 
due to the distance limjAtlons discu^^tlg 
jurisdictional under^tTIl^ft final 

Currently the CT^y Cove CreelNl^^sidored a tributary to the Sequatchie River, however, the creek 
would not be considered a tributary under the draft final rule because it does not contribute flow 
directly or indirectly to the downstream tributary system. The Grassy Cove Creek flows north and does 
not have a "break" in the stream but rather ends at Mill Cave which transports the water via subsurface 
flow to south to the Sequatchie River. Therefore, the Creek would not be considered a tributary under 
the draft final rule and would be non-jurisdictional. 


These sinkhole systems are present throughout TN and generally have associated wetlands and ponds 
that are cunrentiy jurisdictional and have been found to have a significant nexus but would be non- 
jurisdicticnat under the draft final rule due to distance limitaUons and lack of the option Jg use shallow 
subsurface flow connections for ca.se-specific significant nexus determinations, 

ThisJD example was not coordinated with ERA. 
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desptte wetlands and roads 




h the subject wetlands and the Channels. 


if the draft finaUule/SWifcfed for stf^low sub.surfacc flow connections to be used in a case* 

specific signiffcr^eM^deterill^ati^ these wetlands would be found jurisdictional as they have been 
determined to a significant under current guidance. 


We have many other examples to provide in Alaska demonstrating that the 4,000* distance would result 
in the loss of currently jurisdictional wetlands connected v ia shallow subsurface flow , as well as 
wetlands connected via confined surface flow. With Alaska alone having more wetlar>ds than the entire 
contiguous lower 48 states, this could result In a signi5cam loss of turisdictional wetlands, 


This JO example was not coordinated with EPA. 
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Cffanrei' 0 


C Contract 
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EXAMPLE U7 


Adjacent Wetlands Compensatory Mitigation Bank fJear Klondike Cemetery. Strathcona. MN 
48.588557% '96.068048‘‘W 


See maps entitled, "'Klondike Cemetery, MN HUC 12 vl," "Klondike Cemetery, MN HUC 12 v2/' and 
related maps entitled, "MN Adjacent Wetlands" end "Adjacent Wetlands to South Branch of Two 
Rivers." 


y 


Wetlands currently jurisdictional as adjacent to intermittent relatively permanent roadside ditches 
which contribute flow to the South Branch of Two Rivers, a perennial relatively permanent water, with 
the characteristics to meet the definition of tribotary under the draft final rule. 

Subject wetlands are approximately SCO acres in size. 




These adjacent wetlands are part of an approved wetlai 
1048). 


These wetlands are directly abutting intermitten' 
the OHWM of tne South Branch of Two River; 

Under the draft final rule, the intermitb 
drain a municipal road and they are 

Under the craft final rule, 
from the OHWM of the S' 

Under the draft final rule, theTe wetl^ 
nexus determination as they arc bj 


tlaruj^tiXematory mitig^^l^ef^ank (MVP-2008- 




i^^l^sule ditches^k^?apprO)tfmWiX 


0 


S,70Q' From 



/•V 

p^der (b)(31(B) as they 
tributary. 

;nt 3S they are beyond 1,500' 


i^ed under a case-specific significant 
of the South Branch of Two River.?. 


jT^^^tsdictional wetlands would be non-jurisdictionai. 

|hed sjjrface flow connections then a case-specific 
filed to determine jurisdiction. 


Therefore, under the draft fl| 

If the draft Tinaf rule prol^dfor the k 
significant nexu^t^^^ton could%iQ* 

This may havs implication^Mhc efficacy and validity of the existing compensatory mitigation 

bank. It is unclear what the loss of jurisdiction over these compensatory mitigation bank wetlands 
means for existing authorired credits used to offset permanent impact losses to wetlands for authorized 
projects. It is also unclear what the loss of jurisdiction over these compensatory mitigation bank 
svetlands means for future credit sales at the bank. This would require a reconsideration and potential 
modification of the compensatory mitigation banking iostrument. 


In reviewing the initial map provided by EPA it was clear that they had not removed the P.CQO' buffer 
around the excluded ditches under the draft nnalrule. Once that was communicated to EPA they 
corrected the map, which shows that the entire HUC 12 does not include any jurisdictional waters or 
4.000' buffers. Another issue that was pointed out to EPA, but which was not addressed, was that the 
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Klondike Cemetery, MN HUC 12 vi 



.'.i .1 ' -rAyjh^^MFTgjrt ' 

itt-liip 



liPlill 

l« 

1::'"' - ^ 


i 

■■''• *yi2Si^fc| 
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From! 

Tat 


Subject: 

Date: 

Attachments 


Jensen, Stacey H (‘tQ02 



RE: Kiondilcc CeiDetefy HUC 12 (UNCLASSfflED) 
Wednesday, April 15, 20lS 2;lG.‘0O PM 



Classification: UNCLASSIFIED 
Caveats; NONE 


Pete, 

The ditches are intermittent roadside ditches maintained by the municipalities, and as SLujUii^houid 
not be included In the mapping of the 4,000’ buffer for (a)(8) waters since tfiey ^kJ htgkMp 
under the draft final rule language as they woidd not be consid^ed tributaries. Thengra^tnbtnary to 
which this wetland drains is the South BrarK:h of Two Rivers, wl\i is approxjmapTWftli^s away rrom 
the wetfand via intermittent roadside dtehes. I also want to^^OTat this scerifio isfommon 
throughout MN where there are many roadside ditch neh " ’ 

Another question I had about this one, and all of ^ 
assuming by dr3v4ng that boundary you are eqi 
example in particular iilusiTates why that is not al 
like MN, and in the Arid WesL To where Is 
(a)(i)-(a)(3) water, which is not present 
the wedands on the map drain appears tr^ 
miles to the west from ihe site, maWno^ 

I've attadied some maps depicting 
want to discuss. Thank youl 



iUndaiy<Vn5&ir1N 
the areas, 


Best wishes, 

Stacey 

HQUSACE Regulatory Progi 
441 G Street m 
Washington, OC 20314-1000 
Phone (202) 761-5856 


rog?Sm Managai^^^ .S' 

b°.# 


:POE mm 
ip. In fact, the (a)(l^ 

Bfonscx^^i^QI’ding to the f 
in what V 
the( 




:h€ nearest 
iter to which 
lines, which is 25 
led !n the KUC'12. 
Let me know if you 



Original Message*^ 

From; Stokeiy, Peta ‘ 

Sent: wednesi^/ (phi 
To: Kaiser, i 

Cc Jensen, M HQ02 
subject: iE)CTERm3 ICondike Cemetery HUC 12 

Attached is another map, this one is a ditched area in MN with relatively spare NHD ^PP^d drainage, 
most of tue waived drainage appear to be roadside ditt^ (did net ° 

whether they may have bee Wbs), also there may be addmorat unmapped dilthes near the site. 


Peter Stokdy 

EPA OfRcfi of Cvli Enforcement 
12Q0 Pennsylvania Ave, NW 
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from: SftAeh'. 

To; 

Cc 

Suyiwfc [BCrBRHALj Rfc Last One (LWQASSfflED) 

Date; tTiursJji', Ap;^ 16, M15 9:S5;55AM 


Stacey, for ^ purposes of IJiis exercise I selected BK 12‘s because they are manageable data sets 
and HlusUate tile concepts of ac(jacency that would apf^y to the ^te whether I used HUC 12 or 
SPOEs. I did not look for SPOE's to TNW (1 wouldn’t know what Is the Jm is many cases anyway) 
because that concept is for a SN analysis and the data sets would have been too big and there would 
have been too much editing to do. And as I said the smafler HUC 12 Hfustrate the adj^ency concepts. 


I noticed that die HUC 12 fer the MN site (Ktondike Cem^jsry) was odd, in some rases the drtdi and 
die HUC boundary paralleied, so 1 agr^ In some areas of ttie country tlie SPOE will be difheui^ 
delineate acairafelv. As for the roadside ditches at Ktandlke Cemetery, I labeled mem, 

Corps staff can tel! folks that the rtoesn't apfrfy, I guess I didn't know wrfiich way 
on that one anyway, but I will resend with the buffers rernoved. ^ 

Give me time constraints, I trad to tom these around very qt 
limltacions we have discussed, die maps should be preset ' 


Peter Sterfeely 

EPA Office of Cvil Enforcement 
1200 Permsylvania Ave, NW 
Wa.m!ngton, DC 20460 
Room 4110 
Wiiam Jefferson GInton Federal 8<jild)] 
Mall Code 2243A 
202 -564-- 1841 


CONFIDENTIAL: This tit 
otherwise privileged mai 
was sent to you in erro! 
devScp-s and hard copy 


— Original Message 
From; Jensen, Stacey M H' 
Sent: Tfiursday, April 16, ‘ 
To: Stokely Peter; kaiser, 
Subject: R£: One 


Qassiheation: ^Cil 
Caveats: HQi(£ jf 






attorney work product or 
without aiftiftnlate review. If this message 
computer Including all media storage 


Pete, 


Did you get my reply email yesterday regarding the MN Klondike site? I got a bounce back email so I'm 
checking to make sure. It is attach^ here again V'a PDF. Thanks! 


Best wishes, 

Stacey 

HC^JSACE Regulatory Program Manager 
441 G Street NW 
Washington, DC 20314-1000 
Phone (202) 761-5856 
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EXAMPLE #8 


Adtacent WeUands Compensatory Mitfeation Bank in Lower Tarmac. MN 
4S,243669"N, 94.52144'W 

See map entitled, "lower Tarmac, MN HUC 12" and ''Lower Tarmac, MN HUC12 NWI Map." 

Wetlands currently jurisdictional as adjacent to ephemeral non-reiatively permanent roadside ditches 
which contribute flow to the Upper Red Lake, a TNW. 

Subject wetlands are approximately 150 acres in size. 


These adjacent wetlands are part of an approved wetland compensatory mitigation 

These wetlands are directly abutting ephemeral roadside ditcj^s and are appmxin(^^^- 
the OHWM of the Upper Red lake. lOV C f 


lO' from 



rd under {b)(3|(B) as they 


:c]u%d 


Under the draft final rule, the ephemeral roadside wl^d be exc|fc 

drain a munfdpal road and they are not relocate^icS^ies or exc^ 

Under the draft final rule, these wetlands would 1,500 

from the OHWM of the Upper Red Lake, Irj^^tion, these wetfflMSs are t(^(l^%^gricu!turai field 
which would preclude them from beirTgj^j^fercd 404 ffl^^^^ctiv!ttes occur in them. 

Under the draft final rule, these case-specific significant 

nexus determination as they QH\^^^MW^pper Red Lake. 

If the draft final rule proCl^r the use su^ii^oS^nnections to be used in a case- 

specific significant nexus dlwminatiai/jhljfe wellandi^iyl^e found to bejurisdicttonal. 

Therefore, under the draft curfeA^J^ctiooal wetlands would be non-Jurisdlctionah 

This may have serious the validity of the existing compensatory mitigation 

In reviewing th^^sTS|«idesl by a version of the map with two different buffers, 

one buffer arii^iltOTfnhe ma^Wd ^ams and one buffer around both the streams and ditches. It can 
be seen that iftl^ditches arc which they would be under the draft final rule, then the subject 

wetlands lie outside the a.OOO' distance, as does much of the HUC 12. The extensive area of wetlands in 
the area can be seen in the NWI map layer, of which many of them would be beyond 4,000'. There are 
also errors In the t'PA map with small relict segments of what theNHD layer had determined to be 
streams but are now part of the ditch network. The 4,000 buffer around those small sections should be 
removed. 
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Lower TarmaG,.MN HUC 12 
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EXAMPLE #9 

Adjacent Wetlands. Wing River. MN 


46.423182rN, -95-065699‘’W 


See map entitled, "County Ditch No. 3-Leaf River, MN HUC 12/ 


Wetlands currently jurisdictional as adjacent to Wing River; perennial relatively permanent waters, with 
the characteristics to meet the definition of tributary urider the draft final rule. Tributary to Leaf River. 

Subject wetlands are approjclmalely 16 acres in size. Note that there are several other wetlands of equal 
orgreatersize beyond the subject wetlands in the area. 


Associated with RGP action (MVP-2013-1426 and MVP-2013-997). 

These wetlands are approximately 5,000' from the OHWMte^fling River. 

VnS^red adj^ 


55 ^ 


Under the draft final rule, these wetlands would 
from the OHWM of Wing River. 


O 




t as they ar^acyond 1,500* 


Under the draft final rule, these wetlands would 
nexus determination as they are beyoni 

Therefore, under the draft final rule 


Note that the wetlands presei 
The acreage totals apprrfj^ijS( 

In reviewing the maps proWed by £j 
map an accurate depiction of poi 
single point of entry waterj^wri ^(ju^ary but 
12. The map NHO layer al^^ni^des relict 
4,000' buffer around t^m. uT^ditioli, 
data around the iOjM^gle site !> 



significant 

Wing 

lOnal wetlUj^sV'outd be non-jurisdictional. 


■ndera « 


'buid also be non-jurisdictlonal. 

ivident thjjJtoaTJfees need to occur in order to make the 
'iS( Ictiph^jfdeKhe draft find! rule. EPA has notdrawn the 

en to simplify the data by only depicting the HUC 
of streams which should be removed with no 
!ed that they only "cleaned" or edited the NHD layer 
osed to throughout the HUC 12, which gives a false 



sense ot almoa|Jhe ^re HUC 12 would be included within the 4,000' buffer. 

However, mucrlw the buffers in n^g^nedited portion of (he HUC 12 are surrounding non*jur[sdictiona[ 
ditch features under the draft final rule. Therefore, a much larger portion of the HUC 12 would not be 
included in the 4,000' buffer If correctly and accurately drawn. 
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EXAMPLE #10 

Headwater Adjacent Wcttands. English Creek. FL 
28.0188:?’N. •82.053704‘W 
See map entitjcd, "English Creek, FL HUC 12." 

Headwater wetlands currently jurisdictiona! as adjacent to English Creek; perennial relatively permanent 
water, with the characteristics to meet the definition of tributary under the draft final rule. 




Subject wetlands total approximately 50 acres in size. 

Associated with an NWP action (SAJ-2011*621). 

These wetlands range from approximately 4,500'- 10, OOff fron^he OHWM o^i»|^^^ek 

adjacent^ktti^ are beyond 1,500' 

.o .o 

spu^^^niRcant 

igfish 

be non*jurisdictionaL 
be non-jurisdictionai. 


Under the draft final rule, these wetlands would not be 
from the OHWM of English Creek. 

^Underthe draft final rule, these wetlands woul' 
nexus determination as they are beyond 4,000' frol 

Therefore, under the draft final rule the 


Note that the wetlands present 

The additional acreage totals acres. 


wetland^^^d at. 

in reviewing the maps by EPA, that ^^ralo^nges need to occur in order to 

accurately depict the jurisfflrtlonal wetlaoiJg^pA concludes that the location of the .ID site 

' ad^tAf^hore isfepfc^ 4,000 foot buffer." However, EPA then 

edit the layer anywhere else in the HUC 12. Much of 
I' t^c^are drawa^r^^map surround roadside ditches which would be 
finah^e. M<»^ ^t^ i^eastem portion of the HUC 12 should not have the 
EPA HUC 12 for simplification purposes as the "watershed" 

<Slentf^atershed that is used In the draft final rule. 


is the "only part of the watershed 
admits that they did not 
the area where the 4,000' 
excluded underthe dra^fir 
buffer shading, in ' ‘ 
as opposed 




point c 







70 


To: 

Cc: 

Subject: 

Dste: 


Kais er. Russell 
Mm-StaCSLMJlQQ^ 
CDTTEftNAL] EngSsh Cttefe FL 
McrvJay, April 13, 2Q1BA;53:43 PM 


Attactied is a WOUS analysis or English Creek HUC 12 in FL A couple of things to note, first there was 
only partial CIS floodplain mapping available from FEMA. Secondly, as with most of these analysis, the 
NHD data needs to examined closely and deaned up so that only junsdicUona! tributaries and ditches 
remain (a laborious and imprecise process). I dkl some cleaning of the NFiD data near the JD site, but 
nowhere else. I deleted uriconnected drainages and small ditches near the site to be conservative. 
Interestingly, the resulting map matches what was reported by the Corps in that the JD site is further 
than 4000 feet from an OHWM. It Is also Interesting to note the JD site is the only part of the 
watershed where there is gap In the 4000 foot buffer (but I didn't dean up the NHD data artyi^tere 

I should be able to complete a couple more tomorrow {ihi^ ol 
I'eceived the coordinates) 



me about kp hairs once I 


Peter Stokely 

EPA Office of Civil Enforcement 
1200 Pennsylvania Ave, nW 
Washington, DC 20460 ^ 

Room 4110 ^ 

William Jefferson Din too 
Mail Code 2243A 
202 - 564-1841 


CONEIDENTT;^ TM^emmission 
otherwise p(j((fea\j 5 j^cr(a/. Cto not 
was sent error you ar^^gh 

devices and h^copy outputs. 


>0 ^#al Bui!dir»^^h^WJCSoi4f\ 

^ I# 


eiiberatlve, attorney-ciienb attorney work product or 
;e under FOIA without appropriate review. If this message 
to delete it from your computer including all media storage 
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EXAMPLE «11 

Adjacent Wetlands, Rowell Creek, FL 


30.26194X •81.87274“W 


See map entitled, "Yellow Creek, FL HUC 12* 

Wetlands currently iurisdictional as adjacent to Rowell Creek; perennial reiatrvely permanent water, 
with the characteristics to meet the definition of tributary under the draft final rule. Rawei! Creek Is a 
tributary to Yellow Creek. 

Subject wetlands are approximately 150 acres in site. Note that there are several other w«lands of 
equal or grealersize beyond the subject wetlands in the area. 


Associated with an NWP action (SAJ-2014-2054), 


These wetlands are approximately 5,000' from the OHJ 

t These wetlands currently have a confined surfao 
relatively permanent water non-jnnsdictional di 

Under the draft final rule, these wetfani 
from the OHWM of Rowell Creek. 



re beyond 1,500' 

rule, these si^Pl^^^ouid^^^J^S^sidered 
nexus determination as they ^^^^isnd 4,00^^^^^ Cre 

rule these^^^^^y juris^rt^ial wetlands would be non-junsdictional. 

ft^^^yond tl*e s^j^t wetlands would also be non-jurisdictional. 


Under the draft final r 


Therefore, under the tirm 


» case-specific significant 
II Creek. 


Note that the wetlands present thaft^re^yond ^ 

The additional acreage totaft ^cres, 

if the draft final role nrnviriG^khe use surface flow connections to be used in a case-^ 

specific signiilcant nexii^etermin^ti^^l^s^^tlaods may be found to be jurisdictional. 

iP^t is evident that changes need to occur in order to make the 


A 


g t^^J^C^ovidedto EP^ 
uratewpiction of poteN|Br; 


In reviewing t 

map an accural^piction of pot?S*^iuri5diction under the draft final rule, EPA has not drawn the 
single point of entry watershed boundary but has chosen to simplify the data by only depicting the HUC 
12. The map NHD layer also includes relict segments of streams which should be removed with no 
4,000' buffer around them. In addition, EPA only "cteaned" or edited the NHD layer data around the JO 
example site location as opposed to throughout the HUC 12, which gives a false sense of impression that 
almost the entire HUC 12 would be included within the 4,000' buffer. However, there are buffers in the 
unedited portion of the HUC 12 that are surrounding non-jurisdictional ditch features under the draft 
nnal rule. Therefore, a larger portion of the HUC 12 would not be included in the 4.000' buffer if 
correctly and accurately drawn, 
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from: 

TO! 

Cc: 

Subject 

Data; 




(DOBIMA!-} Raw^l-Y^w Creek 
Tuesday, Aprif 14, 2015 1106:04 AM 


Here is another one, (Russ iet me know if you need any nfiore of these), Based on the description 
regarding Non-RPVV ditches I only buffered NHD ’‘streams” for tNs one, but included U^e ditches on the 
map so you can see them. I didn't bother vrtth the 1500 limit from the OHWM in the floodplain because 
it didnt seem relevant to ad]«K:ency in this rase. I have also Induded a dose up of the site with NVVT 
wetlands to give a sense how the ditches, the wetlands and the JD site connect 


Peter Stokeiy 

EPA Office of Q'vU Enforcement 
12.00 flennsyivania Ave, NW 
Wasliington, DC 20460 
Room 41 LO 

Wiiliam .lefferson Qinton Federal Building South 
Mai! Code 2243A 
202-564-1841 





^ J2> 


O 





CONFIDENTIAL: This may coQj 

otherwise piivileged iiltf^^Do not reli 
was .serrt to you in error instn 

devices and hard copy outputs. 


•ative, attorne^cent, attorney work product or 
ir FOIA vjitjout appropriate review. If this message 
r computer mefuding all media storage 
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EXAMPLE tfl2 


41.271053'N, -83.94g624‘W 


See map entitled, "Big Creek, OH HUC 12.’' Ateo, see historic maps of the area depicting the existing 
ditch network dating back to 1909. 


Wetlands currently jurisdirtionaJ as adjacent to Big Creek; perennial relatively permanent water, with 
the characteristics to meet the definition of tributary under the draft final rule. 


Subject wetlands are approximately 2.5 acres in size. 


Associated with an NWP action {LRB-2007-658). 

These wetlands are approximately 30,000' from the 01 IW^ 

These wetlands currently have a confined surface co q ^?^ 
relatively permanent water non~iJrisdictiona{ 

Under the draft final rule, these wetlands would nittpil^on 
from the OHWM of Big Creek. 


Under the draft final rule, these wetia, 
nexus determination as they are 

Therefore, under the dra tf 


If the draftfinalfule provirM^r the 
specific significant nexus detemninati 


Ireek. 

vP 

e, these wetla^O^Wld not bjff 
they are hd^^iWooo' fsdKlM 

oV 

these cuirt^^l^iuris* 
vidti^ror the uj^^tonfinedsur 




an ephemeral non- 

eyond 


leyond 1,500' 


s-specific significant 


liands would be non-jurisdlctional. 


cf.tions to be used in a case- 


found to be jurisdictional. 


are common throughout Ohio, and In particular 
J^flned surface flow connections in a significant 
uid not be jurisdictional under the draft final rule. 


Note that these pockets of JfnaiplirffojacGnt a*"® common throughout Ohio, and in particulai 

In the agricultural areas. v\houf the u se jl^^^jpnfined surface flow connections in a significant 
nexus determination, rn^y of these not be jurisdictional under the draft final rule. 

In reviewing ts evident that changes need to occur in order to make the 

map an accuraw^piction of pot^l^^iurisdiction under the draft final rule. EPA has not drawn the 
single point of entry watershed boundary but has chosen to simplify the data by only depicting the HUC 
12, In addition, EPA did not "dean" or edit the NHD layer data throughout the HUC 12, which gives a 
false sense of Impression that the entire HUC 12 would be included within the 4.000' buffer. However, 
much of the buffers in the unedited portion of the HUC 12 are surrounding non-jurisdictlonal ditch 
features under the draft final rule. Therefore, the bottom 2/3 of the HUC 12 would not be included in 
the 4,000' buffer if correctly and accurately drawn. EPA points out that they believe some of the 


ditches may be relocated tributaries and so would remain Jurisdictional. However, in searching through 
aerial maps and USGS lopo maps dating back to 1909 the area is depicted as currently exists, with a vast 
ditch network. It is clear at some point the tributary to the north. Big C^reck, was likely ditched into 
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From: 

To: 

Cc: 

Subject- 

Date: 


State^^,,Egt£!; 


[EKTtRNAU Oig CroeK, OH HUC t2 
Thujsday, April 16, 2015 11:44:33 AM 


In this case the HUC 12 may be the SPOE (in most other maps, the HUC 12 was not the SPO£ and was 
used only to represent adjacency measures). 


Also on this one, it appears to me that some of the ditches/canais could be relocated tributaries and 
would remain jurisdiction, additional analysis is required. And again, additional surface wat^ 
oonnectiens are likely present. 


Peter Stokely 

£PA Office of Civil Enforcement 
1200 Pennsylvania Ave, NW 
Washington, DC 20^160 
Room 4110 

William Jefferson Clinton Federal flui 
Mail Code 2243A 
202-S64-1841 




r ^ 



CONFIDENTIAL: This transmissii 
otherwise privileged materj 
was sent to you in error 
devices and hard copy oi 


attomey-dient, attorney work product or 
without appropnate review. If this message 
from your computer including ail media storage 
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Jansen, Stacey M HQ02 


From: 

Sent: 

iject: 

.achments: 


Jensen, Stacey M HQ02 
Thursday, Aprit 16. 2015 1:58 PM 
'Stokely, Petei'; Kaiser, Russ^ 

RE; Big Creek. OH HUC 12 (UNCLASSJRED) 
OH__Mg CJure_227790_1909_62500jpg 


Classification: t^CLASSIFIED 
Caveats: ^K)NE 


Thank you* Pete. I think this one illustrates another good point. In searching through the 
records* the oldest imagery I have found of the area is an old US6S topo map dating to 1909 
which depicts the area as It exists today with the ditch network (see attachedj area around 
flcClure for the tributaries that branch to become the network of ditches). It is clear that 
at some point the tributaries to the north* Big Creek and Its tributary most likely 

ditched Into roadside ditches. But which of those many ditches is to the 

"excavated" or "constructed in" tributary? There are many more ditch8j^"lii^ A* 
tributaries. If the record does not exist dating backVo the poi 
were constructed* to whom does the burden fall? Th^li|\jowner or 
interesting to note that the direction of flow w^hln the 


ig or two 
these ditches 
rrps/6PA? It is also 
s even within a short 


distance as they are greatly manipulated. So 
occurrence and challenge that our districts 
Thank you! 


Best wishes, 

Stacey 

'’USACE Regulatory Program Manage^ 
I 6 Street NW 
Washington, DC 20314-1090 
Phone (202) 761-5856 


Ofigiiisl Message 

From; Stokely, Peter f mailto^ t' 
Sent: Thursday, April 16, 2j 
To: Kaiser, Russell 
Cc: Jensen, Stacey M HQQa 
Subject; [EXTERNAL] Bisu^ek, OH, 

In this case the^^^Vl^y 
was used only to rH^osent adjac 


> a^d^Kions wlli 

o 

<> vCr 

ly pete 



a common 
dside ditches. 


bE (in roost other maps, the HUC 12 was not the SPOE and 
measures) . 


Also on this one, it appears to me that some of the ditches/canals could be relocated 
tributaries and would remain jurisdiction, additional analysis is required. And again, 
additional surface water connections are likely present. 


Peter Stokely 

^ office of Civil Enforcement 


i 
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EXAMPLE «13 


Adjacent Wettands. Chtckasawhatchee Creek. GA 


31.345246'’N, -84.446706%V 


See map entitled, "Wolf Pond-Chickasawhatchee Creek, GA HUC 12." 

Wetlands currently jurisdictional as adjacent to unnamed tributaries to Chickasawhatchee Creek; 
perennial relativety permanent water, with the characteristics to meet the definition of tributary under 
the draft final rule. 


Subject wetlands are approximately 40 acres in size. Note that there are several other w^g^tiands of equal 
or greater size beyond the subject wetlands in the area. 

-TC 

Associated with an unauthorized activity and an NWP actionfJSAS'2012*51^(^iW^ 


These wetlands are approximately lO^OOO' from the 


Under the draft final rule, these wetlands woul 
from the OHWM of Chickasawhatchee Creek 


Creek. 


Under the draft final rule, these wetlaridS( 
nexus determination as they are bey( 



SOO' 


u from th( 


Therefore, under the draft final, 


Note that the wetland' 
The additional acreage^ 




& 


inderjfi^^edfic s'lgnlUcant 
i^^VM of Chjjj^^hatchee Creek. 


lictional 


In reviewing the maps provided b' 

distance. r-a 


at are subject 

!^Bfa^vgr 300 

is clea»th«tlwmajoritv of 


►jamJs woul 


would be non-jurisdictional. 


ids would also be non-jurisdlctional. 


the HUC 12 lies beyond the 4,iX)0' 
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From: Stoteiy. P etgf 

To: 

Cc: J ensen. Stacev KHQg2 

Subject: fFXTCRNALJ ChKMsawhatd^ee Creek, GA 

Date: Tuesday, April H. 7013 4:10:30 W 
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EXAMPLE #14 

Adiacertt Wetlands. California C reek, WA 


48.92972rN, -122.635156*W 


See map entitled, "Dakota Creek HUC 32 " 

Wetlands currently jurisdlctionai as adjacent to California Creek; perennial relatively permanent water, 
with the cnaracteristks to meet the definition of tributary under the draft final ruin. 

Subject wetlands are approximately 18 aaes in sire. Note that there are several other wetlands of equal 
or greater size beyond the subject wetlands in the area. 


Associated with an NWP action (NWS-2007-344). 

These wetlands are approximately 6,000' from the OHWM 
These wetlands currently have a confinedsurface a 


relatively permanent water non-jurisdictional dij 




Under the draft final rule, these wetlands would 
from the OHWM of California Creek. 

Under the draft final rule, these weU^^y^ould npt 
nexus determination as they are 

Therefore, under the dr^^Wnil 

If the draft final rule provitff^or thc^ 
specific sign ificant nexus determir 

Note thatthe wetlands pre^elTt 
The additional 


i/M^j^^fornia Cre O' 
IWioy^^iifQf^^g^eek via an^emcral ncn^ 


‘ beyond 1,500' 


are & 

those a^^^^jurisdicti^f^^^tiand 


ljacent^^ekdr( 

iered und^^^e- specific significant 
Jl'.^nia Creek, 


tiands would be non-jurlsdictional. 



i^^ow connections to be used in a case- 
^ay be found to be jurisdictional. 


Object wetlands would also be non-jurisdictional. 


in reviewing th^ma^^^^ided that v2 is the more accurate map regarding 

jurisdictional^^^ w^rthe fimllruie. The map vl assumes the ditches are jurisdictional, but the 
JD completed b^e district st3te%(^t the ditches connected to the subject wetlands were non- 
jurisdictional ephemeral {r>on relatively permanent) ditches. In addition, most of the ditches 
surrounding the JD Site are Intermittent roadside ditches which would also be excluded. Therefore, vl 
should be disregarded and v2 should be viewed as the more accurate portrayal. However, there are still 
issues which must be amended in a new version to accurately depict the status of {urisdiction, The map 
NHD layer also includes relict segments of streams which should be removed with no 4,000' buffer 
around them. In addition, EPA only "cleaned" of edited the NHD layer data around the JD example site 
location as opposed to throughout the HUC 12, which gives a false sense of impression that almost the 
entire HUC 12 would he included within the 4,000' buffer. However, there are buffers in the unedited 
portion of the HUC 12 that are surrounding non-jurisdictionai ditch features under the draft final rule. 
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From: 

To: lOnaeL.Rutsell 

Cc: jfiia;a..S»ce¥..KHQg 3 

Subj«ct: {DOTTIHM.] OdlWta OvA. WA HUC IZ 

Date: T’lurtdsf, Apni 16, 2015 2:07:49 m 
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EXAMPLE #15 


Adjacent Wetlands. Edmondson Stoogh. Mississippi River, MS 
37.290a69''N, -B9.4S2414“W 
See map entitled, "Edmondson Siough HUC 12." 

Wetlands currently iurlsdictiona Usadjacentt o Mississippi River, a TNW. 

Subject wetlands arc approxfmatelv 9 acres in size. Note that there are several other wetlands of equal 
or greater size beyond the subject wetlands In the area. 

adjacent 

Under the draft final rule, these wetlands woul^^^]^^nsider«(|^^5^3 case^sp^ 
nexus determination as they are beyond 4,000' 

Therefore, under the draft final rule the tly iuMsd|^^ia] wetlands^^^Nae non-jurisdlcticnal. 

Note that Che wetlands present wetlan^^^^^^also be non-jurisdictional. 


Associated with an NWP action |MVS'2008*782). 

These wetlands are approximately 8.000' from the OHWM of 

Under the draft final rule, these wetlands would not be 
from the OHWM of Mississippi River. 



ic Mississippi 


fare beyond 1,500' 


hiRcant 


The additional acreage totals O' 


In reviewing the maps D^ykjaffi^EPA it i 
wetlands are adjacent to mM^rkdrcti< 
^The wetlands lie wjtblc ^he lOQ-y^ wfol 


•lat the JD revH^Ue would not be jurisdictional. The 
cKes whichCq^ be excluded under the draft final rule, 
Fain ofkh«^4il^ippi River but beyond 4,000' from the 
tiands and the determination was made on all of 

r inciude/9»ft flow lines which are not actually tributaries and 
are^a/T^!|ffrece features in the area which NHO has a difficult time 
pleated in drawing the map for this location, such as having to 

Tew the OHWM line down the middle of the River. These are 


OHWM of the River. There 
(^hem in the area. The NHptmap 
do not connect to the Ri^er. 
distinguishing. EPA 

estimate an Oj^M^^^NHQjnapS^ 

typical chafieii^^hat our field slWf^l routinely encounter if they had to impiomont the draft Rnai 
rule language. ^ 


1 


This scenario often occurs In the floodplains of major river systems, such as the Ohio River, Mississippi 
River, Missouri River, etc. Such large river systems have very wide floodplains, and the adjacent 
wetlands are often located behind natural levees that form in the floodplain which can be far beyond 
^,000' from the OHWM of the major river to which the wetlandsare adjacent. 

( Overall, ~ 3.496 of waters are wetlands adjacent to TNWs {base d on ORM data!, both abutting and non- 
abutting. Such adjacent wetlands currently jurisdictional are at risk of being non-jurisdictional under the 
draft final rule. 
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Jensen, Stacey M HQ02 

From: Jensen, Stacey M HQ02 

Sent: Thursday, April 16, 2015 10-46 AM 

‘Kaiser, Russell’: Stokely. Peter 
ject: RE; Last One (UNCLASSIFIED) 


Classification; UNCLASSIFIED 
Caveats: NONE 


Pete^ 


Here is one of our adjacent wetland deterininations in the 100-year floodplain of the 
Mississippi River but beyond A,©©©' from the nearest TNW. The determination was made on aU 
the wetlar^ds located in the surrounding area of the lat/long coordinates. Note that NHD 
includes several Flow lines of "tributaries" in the area that do not con 4 ^,^^o the 
Mississippi but whose indicators disperse prior to the "tributary" reacha^^l?^ Mississippi. 
There are many surface features in the area that may deironstrate p art sties of a 
tributary but do not consistently present the indica^iV and do nqf’(?!l|^.tly, or indirectly, 
contribute flow to the Mississippi but rather turn i^hi^eetflow ^d/Jh end in wetlands. 
These wetlands were determined to be adjacent to^l^^assissippi Riv 


Lat/long; 37.290869, -89.482414. 

Since these wetlands are also located in an 
these major river systems like the 
adjacent to the Mississippi under the^fl^6i/f: 
activities, would they then be cons 
'ond 4,00©' from the TNW these 
xs. Or are wetlands that cai 
evaluated under signlficar 
final rule language and tj 
Thank you) 

Best wishes, 

Stacey 

HQUSACc Regulatory Program 
441 G Street Nw 
Washington, DC 20314 
Phone (202) 761-S 


4 ? 

; aJf^KulturllL a^o, 
River, i-^f<ese 

\geC 



^ry common along 
nnot be considered 
ing the farming 
these wetlands arc 
under the draft final 
the draft final rule 
at part is unclear In the draft 
^nsequences of that decision. 


Original Message 

from: Kaiser, Ru.ssell r mallto.'Kaiser.R u ssellfJ&Da.gov I 
Sent: Thursday, April 16, 2015 8:11 AM 
To: lensen, Stacey M HQ02; Stokely, Peter 
Subject: {EXTERNAL] RE; Last One (UNCLASSIFIED) 


I can't remember but are we doing one to look at broad floodplains such as those along the 
Missouri River. If not, that iriignt be a good one - thoughts? 


Russell L. Kaiser 

tef, Wetlands & Aquatic Resources Regulatory Branch 
01 Constitution Ave., N.W. 

Room 7217M West Bldg. 
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Prom: 

To: Kdiaat^usES 

Cc: kxmLJMMJSJMI 

Subject lEXltRF&AL) E*r«idscsj SkMjhILHUC 12 

Date: ThcniJ^, Apr! 15, 20 15 5:20:33 PM 


This was complicated to make, I digitized the flood zone from viewing a FEMA map (not digital GIS 
data), 1 had to create an OHWM along the Mississippi because NHD drew the blueline right down die 
middle. Tfie OHWM is only a guess on my part. There were many "streams" , probably wltli OHWM's, 
and ditches in the fioodplain/flood zone. I wasn't sure which streams with OHWM's on the floodpiain to 
buffer with the 1500 measure# so I buffered the NHD "stream/river designations and my own river 
OHWM estimate. It would take eddibonal effort to map alt the 'streams" to determine which ones don't 
connect to the TNW. I didn't buffer the NHD canal/ditches. 


Here is the write up from Stacey that describes the in the field complexity of th e site< i 
by the complexity and difficulty of making the map. 



Here is one of our adjacent wetland deterntinatioj^i^tor lOO-year fli 
but beyond 4,000' from the nearet TNW. Tne (^ewralion was 
the sutTounfling area of the lat/Iong coo/Tljfiatesi\(K^i|>iat NHT ‘ 

"tributaries" tn the area that do not connect to the Wi^ssippi Indica 

‘'tributary" reaching the Mississippi, surface feaWW^n She ag 

partial characteristics of a tributary but cmnlQ^isislently/SJl^nt toe indical 


indirectly, ointribute. flow to the Mtssiji 
Tnese wetlands were determined ta 




of 

;r^ prior to the 
ly demonsbate 
do not directly, or 
:nd m wetlands. 


ifssipp! Rr 


li are^whi(iP<5 very common along these major 
t^ands ^fl^be considetod adjacent to the 
^Fegardin^t^j^ming actfvities, would they then be 

i^r.d 4,000' from the TNW these would no 
“tlands that cannot be considered adjacent 
us regardless of distance? That part is unclear 
,ollustr3te5 the conseaucnces of that decision, 


Since these wsiiarids a^a|MJ9!fted in di 
river systerre like the Mis ^si^ l River, 

Mississippi under the dr^frFInal rule iiii&ul 
consider^ under _(a)(8)? If so, slndK^ wetland! 
longer be jurisdictional under th|fffWNnal rule, 
under the draft final rule a<iSftaAdjl>der <>gri^ 
in the draft final rule iar>g»ge ^iTthis exaf 

I will nat be ajif'e any more^l^i^rTtii next eek# I have dentist appointment in the AM toen I 

am headifxj^^l^Ii^ orient!^ ^Jsion with my s* 'p 'f' the aflerncon. 


Peter Stokeiy 

EPA Office of OVii Enforcement 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 



93 









94 


CWA “Waters of the U.S.” Impleoientation Concerns 
HQtSACE 
24 April 

Overarctiin 2 Concerns: 

1 . Rule text contains non-equivalent requirements for signiticant nexus determinations 

2. Arbitrary limits far case-specific significant nexus determinations not rooted in science 


3. Arbitrary limits within definition of “neighboring” not rooted in science and beyond 
reasonable reach of defining adjajcency by rule 


4, Lack of definitions for multitude of terms used within rule text (e.g, simila^' situated, "a 

water’’, prairie pothole, western vernal pool, Delmarva & Carolina Bay, Texas 

coastal prairie w'etiand, ditch, roadside ditch, etc.) •* 

A rSS 

5. Grandfathering provisions lacking granular!^ J 


t. Preamble does not reflect Corps technj 


reflect the Corps understanding of the 

Specifics: 



s it accurately 


xO Co 

on whaiyCi*ifierbodyj(f!StTO' 


Need implementation clarj!R(^ 
which category to use jwthCdttenninh^idk^^es one 
then interstate waterjJ|erNerritoi+-^J^Xfetc,) u^ c 

exclusions apBlwd^l^eratl. 
(a)(!)-TradiQ((9yJa^gable^Sj^(TNWk 
o Dislrict3%<^ be to identl&Xli' 

■TN W, and if so, 

These take 


:erbodyj<!^l!«flore than one category 
^ the list in order fTNW, 
category that applies? With 



ether there is an “upper limif' to the 
i.s take era! months, similar to a Section 10 


a list of TMVs, as they do with the Section 10 

of entry (SPOE) watersheds to the TNW may be a 
ll<oge x^tfibut such lists and limits identified. 

Need clarifications on how to identify and make 

determinations for TNW designation. Rapanos guidance included an 
Appendix for 'fNWs. 
laXS) - Tributaries 


Need a definition or further discussion on “bed and banks” to implement in the 
field and identify a tributary. .Some areas, especially in the arid west, may have 
very wide tnbutaries with shallow “banks” or very gradually sloped ■'banks.” Do 
these still constitute “bed and banks” as to the intent in the rule? The preamble 
only discusses that the slope may vary. Needs further clarification to implement. 
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0 The specific indict^tors used in the OHW'M manuaJ and the term ''active channel" 
need to be related back to the OHWM definition in the rule, 

0 Need implementation clarification and.'Or definitions to distinguish between 
excluded erosionai features and ephemeral tributaries, 
o 'Miat constitutes a ■'break" in a ttihutar>'? Is there need to distinguish a tributary 
upstream of a break but not downstream of a break? The Corps OHWM manuals 
state that you need to find the tributary both up and downstream of the break, 
o How does a regulator or the public know if the two sections of a tributary are part 
of the same tributary when there is a break separating sections? How does a 
regulator or the public know they are connected? How far can a break go; any 


distance limitation? Ephemeral tributaries out west may hit an aiiuvial plain and 
fan out; are these considered "breaks" or do these result in isolation of the 
streams? 

(aX6) - All waters, including wetlands, |)onds, lakes, oxbows, impounM(fina and similar 
water features, adjacent to a water identified in si^paragraphs (a^jjfcimrgh (5) of this 
section. I 

o Need a definition of ''water." h mai^Dnbsiwto distingnsi^hat constitutes a 


non- wetland adjacent water wit 
ar ea on a farm field that pond^ 
considered a non-wetiand 
on this topic. Should there b^ 
permanence of w'ater^i/^in"' 
New definition of me 


h mai^jrKai'Wto distingSisi^hat constitutes a 

dSfcition o£/yater," .-X lo^epressionai 
after a raioitX^or ten cjgj^ryould that be 
Ba^nySater? ReaeMiggymny comments 

^^quirenl^ wetlai^^^Slm«ers, hydrology, 
ini' A “delineahro inanu^'S(^flon-wetland waters? 
mcl’ude^^ovision t^C^^rs subject to 


established normafaiyBing. sUvi^^JSfand ranatf^ctivities are not adjacent, 

■ Thi.s cq/Rl^TOll in kJOtiRload inq^fc^for tho.se districts in 

agrijfli%ji areas as^S^jHtls activities which are currently 

by rule^^^^iow requm^yplse-specific significant nexu,s 
V^SJmination.^fo^xamplevi^tland abutting a perennial tributary 
^ffeh fariiiiiiA|ctr(ities currently would be considered 

adiace nlj fcttmit addidoiml^imysis, however, such wetland under the 
dujf could^^n^ adjacent and instead would require a case- 

^c it^^fgni fican^3l||^ determination. 

• ^nemc sta|e Minnesota ha.s 1 0.6 million acre.s of wetlands; 

C if ~50?'i> of 54 million acres are farmland and an additional ~7?'o 

\Tire foresN^l^ajia of which a large portion is managed in silviculture, 

^ ' rhe’^topo^M definition may exclude a large amount of those 10.6 rrhUion 

^ acres oS^tlands as adjacent, and would instead require a case-specific 

significant nex'us determination. 


re forests 


c Neighboring: 

• The indirect reference to tfie FTiM.X floodplain can lead to challenges in 
the field. Is die “lisf ' of floodplains to use in the preamble considered a 
"hard preference" or a "soft preference" list? In an>' order? Landowners 
may want a different version to be used; need implementation clarification 
on which floodplain and which order to use in adjacency determination.?. 
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’ FEMA redraws their floodplains often, which version do we use? Levee 
Improveinent Districts apply for floodplain moditlcations frequently; 
almost monthly in some districts. 

• Other options for the 100-year floodplain do not match the FEMA 

floodplain; they serve different purposes. The KRCS soil maps suggested 
for use do not match the risk assessment that is used by FEMA. HEC- 
RAS is based on hydrology not flood risk. 


(a if 


• Can vertical and elevation changes be used in determining distance? 
Deeply incised tributaries with waters on a bluff, would these be 
considered adjacent? 

• How is the distance measured? Remotely via aerial photography? Can’t 
do the distance mea.suretnenf in the field as it would take into account the 
elevation profile. Need implementation tools/resources on tow In 
determine distance. 

1} and (a)(8) - Case-Specific Significant Nexus Determinations^ 





How do we identify a prairie pothole, wcTjjem vernal 
wetland, CarolinaDelmarva bays, o 
these waters or at least a definiti(upi^^t^e waters 
Single point of entry w atersh^ mUtPE) is achaili 
readily available maps or tools 

delineate SPOE. h needs to s^^vvn mjpuiu 
chaUengfng in the arid wi tn very lar 
topography. Can int; 

Need a mapping t 
determinations., 
climate, etc 
SPOE 

Need JjjjdBjSP'on hov 
need to 'mtm each 
similarly provid' 

Need guidanc|^?^ 
in order 


.uW need » tiyS 
previcyi^J^ 


^as coastal praine 
flirAtion manuals for 
e.gerafion characteristics, etc. 
|to delinea^There are no 
'A (NHDi«y€) do NOT 
ich c^^^^cially 
Es of flat 

potentially use in future 
le with development, 
ed if trying to use the same 



stajilarft^ituated” waters. How close do they 
afllj which type of liinctions do they need to 


w to idi 
ifican 



ot the “similarly situated” waters in a SPOE 
letcnnination. This mav be challenging to do 


jtei's similarly situated in a SPOE using remote tools, 
This may not be accurate as to the actual waters 
type to be used in significant nexus determination. May 
Tor legal or appeal challenges, 

Oislance limit u^d in (a)(8) may modify state assumed waters in Michigan and 
New Jersey. Applicable Districts will need to work this out with the states. 

Need guidance on appropnate procedural steps for (a)( 7) and (a)(8) waters, as the 
procedures differ between them. 


■ In (31(7) the “similarly situated” waters are already identified then the 
SPOE is idcnlifred then the significant nexas determination is completed. 
• In (a)(8) the SPOE is drawn first, then “similarly situated” waters are 
identified and then the significant nexus detennination is completed. 



97 


■ If (a)(6) vi.3iers cannot be aggregated widi (a)(7) ot (a)(,8> waters when 
doing a sig nexus determination, it is logical that 5rst all the (aj(6) waters 
in the SPOE must be identified in order to "subtract" them out. 


• How can these be identified and upon what technical or scientific 
basis can these waters be "ignored” when conducting the sig nexus 
analysis? By what process that is repeatable? 

,0 Sienillcant Nexus - 

■ Need specific guidance on significant nexus determination, 

• Must clarify that those functions need to be tied to the (a)i 1) dirough 


( a)(3) waters. 

Oniy one ol those functions? Needs to be clear th.at needs to be more that) 
.speculative or unsubstantial. 

Exclu.sive list; what if other functions are performed; cannot^se in 
significant nexus deiemiinatioa? 

Courts has e made clear that qualitative evidence supjj^T^^aAgnificant 
nexus determination is all that isrSbuiied. The of significant 

nexus is not a scieruific one qn<^S»ach should bjmade into a metric. 


Exclusion.? - 


Q 


Do we need to map the excludad>K^rs/te3turesJ'< 
determination do we need e.xajir 

approved JD ? We do .so wlth^fc^ted” ^te 
need to do so for all of ttim ex^uded wan 


In the 

y pan of the 




n or map 


% eterTninai®^ 

■‘^se wajers-'^kefee; 

; but would we 

exani3S^o't‘'i to 

tl^MVire. such as a gully or 


What is a roai^ 
to be pajj<(!!?l | 
May be ! 


non-jMyaktional determinations. There 
i^^fliwequealWtl^iJbwners understand that tliese 
ii^l^time inVrfOspecially related to ditches and 

to the road does it need to be? Does it need 


include in the determtel^laocumei 
.swale? 

Only approvedJ^^^fi be iisdjfrti^ylce non-i 
may be an apprt^^fliwequej 

featurcMTcb^^ded foijhiA^time in 
scormCgl^panageme^^aOTes. 

May be *iimalietigel^M!ltinguish a ditch and a ttihutary. Need a 

definition or clarirfc^Mi on 

litch"’ 1 

troad'iyjNr 

nge to ditch that i.s a relocated tributary or excavated in 

•tow history docs a regulator need to go? if it can't be 

peti wtlo bears the burden of proot? The landowner or the 

Ne^ to pigvnde a set of tools. resource.s that the field can use to make 
ft hc deterrnina^^f the history of a ditch, 
v’eed to distinguish between perennial, intermittent, and ephemeral flow regune-s 
for ditches. 

Need guidance on what perennial "tlow” is; does it mean water is peremiially 
present or that the water is flowing pciennially? What about ditches that 
temporanly "pond" or ’‘ftool”? 

Does the ditch exclusion extend to the banks of the ditch or doe.s it extend only to 



the OHWM? What about wetlands that may be adjacent or within the ditch? Are 
these excluded with the ditches or if they meet the terms ot adjacency (to a 
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tributary for example j couid they could be jurisdiciional? Need guidance on 
wetlands within and adjacent to excluded ditches, 
o May be chailenging to determine whether some depressions were incidental to 
construction or mining in the past. Without the "abandonment” provision, these 
are excluded in perpetuity, and it may be a challenge for the PM to determine the 
historicai use or creation. 


What if the depressions dcrelop vtetlanJ characteristics or there are fringe 
wetlands? Are these included in the "water-fiHed depre.ssion3’' or are wetlands 
separate? Could they be considered an adjacent water i.f'lhey meet the definition 
or are they excluded along with the open water depression .’ 

“Lawfully constructed” for grassed w'aterways may be challenging to implement; 
doe.s this mean they need a CW.-\ pennit or can it be funded by NRCS? N’eed.s 
clarification. 

If w e have a definition of "water” a puddle may not be neces.sSl^^in^ e excluded 
list. If we do not have a definition of “water” it may be tinguish a 

"puddle” from some non-wetland waters^Ve receivei 
Need guidance on how short of a timet^iXwater mu; 
considered a non-jurisdictional pj^iJSt^a uepressiona! 

Other characteristics? 

Is tiling included in the "drii^tiffSlgugh s 



guidance and clarification ortlBiyilfmg. 
thi.s exclusion'' Tiling iiy^ bonom nfa 
May be challenging i^i^^^ining w^ ^^ t 



constructed in Wot, 
permitted or pai 
0 Does the excl 
to be pailo 
requiri 
difficuil 

of .stormwater m, 
purpose. 
Docuntentaiion 
■j New ID torn 
0 No coerdinSiori i 

•W 


intents on this, 
for it to be 
No hvdric soils? 

rainage Sties’'? Need 
of hided under 

or on of the channer.’ 

ler .stormw'^^^Btrol features were 
united t>9|SS3 1 data and if not 



n'Viciudtka, 
roved 
the C\j 
.allengi 


:pprov%^jyRj 
4(^iljTnv 







it^miG^nxcnt features or do they need 
Or simply designed to meet the 
the w’aste ir^irfnent system exclusion? iMay Ire 
icant's«^[pent that it is constructed for the purpose 
“ ' “Smv all water.s/wellands mav serve that 


tween agencie.s. 

many ■f^W3>p tat? JD proce.ss that will require additional 
'eniatiM an^(^(fld he source.s of appeal and legal challenges - 
For ad^cei^ w'aters: identifying for the first time adjacent non-wetland 
waters, i^ntify'iiig floodplain, identifying distance, ere, 
for c.-!se-speciflc wate.'s: identifying SPOE, identifying 'subcalegory' of 
water, identifying similarly situated waters, ideniify'i.ng significant nexus. 


etc. 

Grandfathering - 

G Hoxv is the field going to transition into the new nile from current practice? Many 
considerations regarding existing permits, existing IDs. JD requests received 
during 60-day period between publication and efi'ective date, enforcement actions, 
modifications to piermits, etc. 
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DEPARTMENT OF THE ARMY 
U.8. ARMY CORPS OF ENOINEERS 
441 Q STREET, NW 
WASHiNOTON, DC 30314-1000 

REPLY TO 
ATTEHTON OF 


CECW-CEO 


/S' z.<^\sr 


MEMORANDUM FOR Assistant Secretary of the Anny for Civil Works 
THRU Commanding General and Chief of Engineera, US Army Corps ofBtl^ineeis 



SUBJECT; Economic Anaiysis and Technical Support Document Concerning the Draft Final 
Rule on Definition of “Waters of the United States” 


1 , 1 am forwarding the attached memorandum summi 
review of the Economic Analysis and Technical S>^ 
Environmental Protection Agency (EPA), to su^ 
definition of the “water’s of the United States", 

Corps received these final draft versions for th? 
documents were reviewed at my requesi 
applying Section 404 of the Clean 
in the Corps Headquartera, Engineej 
Water Resources. 4, 

< 2 » 


2. The Corps of Engineers^^JJucal rev* 
multiple respects. The collecttw vie' 
Chief in the attached memorandi 
and deserving of your attenti' 
indicate that the Coips data pi 
mixes terminology 
numerous inappropiiat^Rd 
analytical deficiena^T IIh I 



the Corpfoi^nfeinecrs’ technica! 
;umen^(T !»5 produced by the 
[ft final wJkoo the 
feanjya«6fct(CWA). The 
These 

inced experts in 
' and scientific experts 
and the Institute for 



at Wth documents are flawed in 
eks is summarized by our Regulatory 
le key aspects requii’ing your awareness, 
ize, our technical review of both documents 
been selectively applied out of context, and 
le Corps’ judgment, the documents contain 
omrection to the data provided, misapplied data, 
listencics. As a result, tbc Corps’ review could not find 
a justifiable basis inH^ analysis foN(!any of the documents’ conclusions. The Corps would be 
happy to undertake a comprehensive review with the EPA to help improve these supporting 
documents, which we recognize are critical to the rule-making. 


)ui attentii^ Bylaetly sui 
lips data pfcvi^d to BP^f 
and diaipiaurdata^sJl^y 
riataffiMbmption^Jw^Omi 


3. With respect to these two documents, the Corps provided the EPA with raw data on the 
overall numbers of juiisdictional determinations (JDs) made by the Coips for aquatic resources 
within the span of control of the Corps’ regulatory program (i.e.. Section 404 of the Clean Water 
Act), and provided similar raw data for the Technical Suppoit Document. However, the Corps 
had no role in selecting or analyzing the data that EPA used in drafting either document. As a 
result, the documents can only be charaotei-ized as having been developed by the EPA, and 
should not identify the Coips as an author, co-author or substantive contributor. To the extent 
that the terra “agencies” includes the Corps of Engineera, any such reference should be i-emoved. 
Finally, the Corps of Engineers logo should be removed fitim these two documents. To either 


PfM«4catj 
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MEMORANDUM FOR ASA(CW) 

SUBJECT: Bconoirac Analysis and TechnicaJ Support Document Concerning the Draft Final 
Rule on Definition of “Waters of the United States” 


imply Of portray USAGE as a co-author or contributor to these documents, other than as the 
provider of raw unanalyzed data, is simply untrue. 

4. The Corps of Engineers fully recognizes the importance of this rule-making and of these 
documents to underpin the content of the final proposed draft rule. We stand ready to assist the 
EPA in improving the technical analysis and to develop logically supportable conclusions for 
these documents, if and when requested. 



2 
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DEPARTMENT OF THE ARMY 
U,S. ARMY CORPS OF ENGINEERS 
441 G STREET. NW 
WASHINGTON, DC IM1+.1000 

REPLY TO 
ATTENTiONOF 


CECW-CO-R 


IS Maij.- Is 


MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operations, 
U.S. Army Corps of Engineers (ATTN: MG John W. Peabody) 

THROUGH the Chief of Operations and Regulatory, U.S. Army Coips of Engineers (ATTN; 
Edward E. Belk) 


SUBJECT: Economic Analysis and Teclmical Support Document Concernin^lhe Draft Final 
Rule on Definition of “Waters of the United Stales” 

1. References 


a. Draft Final Economic Analysis of ihcj 
Environmental Protection Agency & U.S. A 

b. Technical Support Document ^ 

United States, U.S. Environmental Pt^^^ 

2. This memorandum responds 
references a and b. Both di 
Agency (EPA). With respeS 
raw data on the overall numbers of ji 
aquatic resources within the E 
no role in selecting or analyzi 
Economic Analysis docun^t 
(TSD), Corps liata was alsJSi: 


in actually peifoi-mu 




'lion of Waters of the 


tecjffijjflwftalysis of tlie documents in 
by thcjjift. Environmental Protection 
: At^l^is, the Corps provided the EPA with 
dSt^iinations (JDit) made by the Corps for 
S^SOrps’ regulatory program, but the Corps had 
elected to use in drafting the attached 
respect to the Teclmical Support Document 
crafting the TSD, but the Corps also had no role 
drafting the TSD. 


3. The following paragraphs summarize the Corps Regulatory Program concerns and provide as 
many examples as possible of what are fundamentally flawed products from a technical aspect. 
In essence, certain sections of both the Economic Analysis document and the TSD are devoid of 
any information about how the EPA obtained the results it has presented, rendering the 
methodology and subsequent results in the documents unverifiable by the Corps. 


EPA’s Economic Analysis 

4. The document includes the EPA’s review of Corps JDs from F Y 20 1 3 and FY 2014, which 
the Corps provided to the EPA for the purpose of identifying estimated changes in jurisdiction 
that wouid occ-ur as a result of adoption of the draft final rule. However, the attached document 
fails to identify the actual draft final rule language that EPA applied in performing its review or 
the methodology used by EPA in applying such language to the Corps’ JDs pertaining to isolated 


0 


Paper 
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MEMORANDUM FOR DCG-CEO 

SUBJECT; Economic Analysis and TSD Concerning 

Draft Final Rule on Definition of WOUS 


waterbodies from FY 2013 and FY 2014. Without an explanation of the methodology or which 
language was used in this exercise, the Corps cannot verify or provide cogent comments on the 
results presented by EPA. 


5. Ihe document mixes terniinology and disparate data.sets. For example, stream mitigation 
costs provided by the Corps appear to have been extrapolated and applied in Slates where no in- 
lieu fee program or mitigation bank data exist; there is no explanation of how such data were 
used or applied to obtain the results presented. Also, the Section 404 data provided by the Corps 
has been used out of context as if it were applicable to all Clean Water Act (C WA) programs, 
despite the fact that this data is only meaningful for a specific authority under the CWA (Section 
404) and does not represent data under Sections 303, 401, 402, or other programs implemented 
by EPA and the States for different purposes under the CWA. Compliance cotts under Section 
404 are presented as representing .seventy percent of the draft final rule’s tS^^sts and Section 
404 benefits representing eighty-seven percent of the dr^ final rule’sJp^J'^raits. When 


presented in this manner, Section 404 costs and benefit 
programs combined, which greatly diminish the i 
programs. Using Section 404 data in this man^ 
cannot yield an accurate estimate of the true 


epear to fe 


eigh all other CWA 


?of theom*»Ofery important CWA 

1 of dat^ftm other programs 
IfcVoWA programs. 


6. The document equates aquatic lesou 
A single JD can provide the determini 
on a particular site. The revised am 
permits, tlie average impact aci-M^^iite cor 
total permit application cos^ IX^ver, t]; 
individual permits and genl(^Jbrmit.s j 
2009-2014 and average impact aon 
explained in the document why ii 
impact acreage for permits wjlSR year^ 


vhiSflftre tvm^^ttely different data .sets. 
^al statup^n^ultiple aquatic resources 
jmereasa^^ number of section 404 
4ing acreage, and an increase in 

(ranges af^^iven by using the highest number of 
t in any^^nc year over the five year period fi'om FY 




DM in FY 2013. It is unclear and not 
hgle year was used to calculate average 
[ was used to e.stimate the number of permits. 


Ions that have no analytical basis. For example, to 


7. Tlve document also rngfe certaig 

account for aquatic^dQ^s th mard^ captured in the Corps’ data (e.g.. isolated waters on 
properties of landoSwi's who do rk^Uteek a JD from the Corps), EPA used the data from the 
Corps and simply doubled the number of isolated watere. Doubling data sets in the absence of 
analysis or basis for doing so cannot withstand even the most cursory technical review. All 
a.ssumptions should have a justifiable basis, with reasoned logical analysis to support them. 


8, The Economic Analysis grossly overestimates the amount of compensatoiy mitigation 
required under section 404 the CWA. 


a. EPA assumed that all individual permits (IPs) and half of all general permits (GPs) 
require compensatory mitigation. The actual values are thirty-one percent and 8 percent, 
respectively, based on data in the Corps ORM2 database, 

b. Mitigation totals used by the EPA represented only permittee-responsible mitigation 
(i.e. mitigation constructed by the permittee), but the totals are characterized as 
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representing all types of compensatory mitigation, including mitigation banks and in-lieu 
fee programs. 


c. Mitigation totals used by the EPA also included a range of ratios from all 
compensatory mitigation sources (establishment, rehabilitation, enhancement, 
preservation), but .EPA assumed a 2:1 ratio for all compensatoiy mitigation. 

d. rhc mitigation cost data tables used are out of date. No quality checks fiom the Corps 
on the data that EPA used were requested or obtained. EPA appears to have placed its 
orvn data into tables originally provided by the Coips. This results in a gross 
misrepresentation of the Coips’ raw data. 


9. Tile EPA’s use of compensatory mitigation as a benefit is ahso problei 
Section 404 benefits described in the document based on compensatey, 
permitted impacts, while costs are based on compliatiffiVith a Sec 
based on the same unit impact acreage. As compenujffi^iitigatidl 
compliance (i.e. acres of required mitigation are^^ienhan ai 
overall ratio of costs to benefits cannot chanM^p8|ppeni 
acreage and functions of aquatic resources 
permitting with a programmatic goal of a^tji^ving no jret 
translates to a “benefit.” Both should 



.Estimated 
« required for 


10. The document is misleadingi^t^geogBUtygpre; 
set of JDs used for its analy^, EPA 

regarding regional variatioSi^jthe impa^^the degfl ft; 
section (a)(7) categories of i^Blated wi^l^prairij 
and Delmarva bays, Texas coastaUAipfe wei 
to infom the public on the 
jurisdiction under the draft 


pemiit. Both are 
picttlly greater than 
if authocimd impact), the 
5gationM®^>'''d«i offset 
5;d imM&Sw'om Coips 
thus^iQll^iclcar bow this 

of data. Based on the sample 
ne JD per state to draw conclusions 
rule, such as the draft final rule 
Ics, western vernal pools, Carolina bays 
Ind pocosins). More specificity is necessary 
hanges in jurisdiction, either lost or gained, 


_*ilc ^ 

1 1 . Although admi»st^^^ costs viSsSi^ded in the economic analysis accompany the 
proposed rule, thet^ft^M comW^e cost requested or provided in the attached ficonomic 
Analysis document l^ccompany me draft final rule. The document estimates CW A jurisdiction 
to increase from its estimate of 2.7 percent in the proposed nile to 4.65 percent in this analysis of 
the draft final rule. Section 4Q4 administrative costs are qualitatively described in this document; 
however, the cost estimate value is left blank. The Corps was not asked to provide information 
about tlie increase in administrative costs that would be expected to re.sult from EPA’s 
calculation of increased jurisdiction. Although the Corps is unable to validate how EPA arrived 
at its estimate of a 4.65 percent increase in jurisdiction, our preliminary review using EPA’s 
estimate indicates that the Corps’ administrative costs may increase by S4 million. 


12, Several important aspects of jurisdiction were not considered as part of the analysis in the 
document, which contribute to its technical weakness. The analysis focused only on estimated 
increases in jurisdiction, not on potential decreases, thus it was limited in its scope. Some of 
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these aspects were disclosed as assumptions; however, the absence of robust analysis when that 
analysis is possible is not technically sound. 

a. Significant nexus detenninations on all types of aquatic resources (e.g. adjacent 
wetlands) were not reviewed to inform the estimated change in jurisdiction. Only approved 
jurisdictional determination.s on isolated waters were reviewed. 


b. A more extensive review of significant nexus detenninations would have allowed for 
an accurate estimation of predicted changes in jurisdiction regarding adjacent waters and 
tributaries. The assumption was made that all tributaries would be jurisdictional under the final 
rule; however, some tributaries that are currently jurisdictional might no longer be jurisdictional 
under the draft final rule. 


c. An a.ssumpfion was made that ail adjacent wetland.s would be ju S^onal under the 
final rule; however, some currently jurisdictional adjacent wetlands njgW fetonsidered 
adjacent under the final rule as a result of tlie “bright-ligXdistancelm^ s and the 


prohibition on using shallow' subsurface and confti) 
adjacency. More analysis is necessary to quan^ 
waters, which may offset the potential inereaq^^jn 
Analysis. 

13. Finally, the statement in the Econj 
tribal implications as specified in 
loss of current juiisdiclion over 
resources. These effects hi 
apparently were not consul! 


: flow d 



itions to estoblish 


14. In sum, as stated above, 
contributor to the EPA’s Ecoi 
that all feftrences to the Corp! 
the EPA only as the authoftf the pa 



!ial dec£^s in juri^ption of these 
lisdicU^JyofctejJ jn 


J^jnis action does not have • 
Both the expansion of and 
!Cts on tribes and treaty/trust 
and the tribes concerned 


itified as an author, co-author or substantive 
draft final rule defining WOUS. 1 request 
the attached document and reference made to 
111 documents associated with the final lule. 


EPA’s TSD 


15. As mentioned above, it appears the EPA used a considerable amount of Corps data in 
preparing the TSD; no data was requested by or provided to EPA to produce the TSD. The 
Corps also had no role in performing the analysis or drafting the TSD. 


16. In the TSD, the EP A overestimates the number of case-specific significant nexus 
determinations (SNDs) the agencies have completed since 2008. The TSD states that the 
agencies have made more than 500,000 JDs since 2008, and of those approximately fifty percent 
included SNDs. This conflicts with Corps data and estimates and the Corps is unclear how and 
from what dataset EPA derived the estimate included in the TSD. 


a. Corps data show that the Corps completed approximately 424,000 JDs on 710,000 
aquatic resources. 
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b. Tlie Corps estimates that, at the uppermost limit, it has completed SNDs on 
approximately seventeen percent of the aquatic resources for which JDs have been completed, 

c. The seventeen percent includes both preliminary and approved JDs. 


d. An even smaller percentage of the seventeen percent were required to be coordinated 
with EPA (e.g., non-relatively permanent waters, wetlands adjacent but not abutting those 
waters, etc.) 


1 7. The TSD states that the SNDs are the “key” to the agencies’ interpretation of the CWA. 
However, a policy decision has been made, which conflicts with the TSD. An SND cannot be 
performed outside 4,000 feet from the ordinary high water mark (OHWM)/hiA tide line (HTL) 
of an (a){l)-(a)(5) water under the drafl final rule, which eliminates use oSflw^cy method” in 
dcteimining jurisdiction for such waters. The 4,000-feel limit arbitrarilyiCt^^r^ which waters 


can be determined “similarly situated” under an SND, 
other waters beyond 4,000 feet even if they are ti uJ 
of the “key” factor under the final rule. The 4,0i 
TSD regarding the importance of connectivif 
support the proposed rule recommended again 
jurisdictional boundaries. 

18. The TSD states that the 4, 000-fb^^^nc 
types of waters that in practice hay^^n dati 
specific basis.” This statei-^t ^jfFound 
Analysis by EPA to estimafalljMangci^ 

2003 SWANCe guidance; thdrtfoi 
interstate/foreign commerce conn 
of the i.solated IDs resulted i: 
any of the agency-coordinati 
SNDs would include watei{ ti 


l^a)(8) watj 
arly situi 


JDs are not require^o 
OHWM, Therefoi'^ll^TOtential 
cannot be estimated aSd the Corps 




,ot be aggregated with 
further limiting tlie use 
iider (s)^conflicts with the 
Report, sicced by EPA to 
:anceJSi0!Wions to establish 


d limjJfoB®(8) waters “will protect the 
to ^v^yi^nifioant nexus on a case- 
isolaCiffiJs reviewed for the Economic 
Fsdictioiiwre originally considered under the 
wajd^nnined based on whether there was an 
jt^on was not analyzed through a SND. None 
ton of jurisdiction. The EPA did not review 
iuch could not have estimated how many of the 
ered under (aX8) of drafl the final rule. Approved 


;<rirom the aquatic resource to the nearest tributary 
to jurisdiction as a result of the (aX8) distance limit 
not coiToboratc the numbers or conclusions in the TSD, 


1 9. The TSD describes that wetland functions and wetland proximity to downstream waters 
deteimine where wetlands occur along the connectivity gradient. The TSD states that the science 
demonstrates strong evidence supporting the connectivity of waters in varying degi'ees in 
maintaining the structure and function of downstream wateis. The appropriate conclusion would 
be that an SND should be performed for all waters not determined adjacent to detennine where 
they fall along (lie connectivity gradient and whether that nexus is significant. However, under 
the draft final rule, if the subject water is greater than 4,000 feet from the OHWM/HTL of an 
(a)(l)-(a)(5) water, even if they ai'e within an area that lies along the connectivity gradient of the 
tributary and may be providing important functions to the downstream waters, an SND cannot be 
peifonned under the draft final rule and the water would be non-jurisdictional. Thus, the TSD 
contains conclusions that conflict with the language of the final rule 
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20. The TSD describes that wetlands with channelized suriaoe or regular shallow subsurface 
connections demonstrate connectivity and provide functions that can be generalized and can 
affect downstream waters. A shallow subsurface or confined surface connection should be a 
factor in dcteimining jurisdiction based on the discussion in the TSD. Flowever, such factors are 
not able to be used under the draft final rule as a factor in an (a)( 6 ) adjacency deteiminalion and 
cannot be used in establishing jurisdiction under a SND for waters beyond 4,000 feet from the 
OHWM/HTL of an (a)(l)-(a)(5) water. The TSD provides evidence of studies that indicate the 
“substantial” functions provided by non-floodplain wetlands. The draft final rule forecloses on 
the ability to do a SND on waters beyond 4,000 feet from the OHWM/HTL of an (a)(l)-(a)(5) 
water despite the potential presence of such “substantial” functions described by the TSD. This 
conflicting language serves as a basis for technical conflicts during impleroentotion. 

21. The TSD emphasizes that evaluatiotis of individual wetlands should^^^niidered in the 

context of other wetlands within the same wateished aajn^phasiz^thallgregation of waters in 
the watershed. The TSD also emphasizes that wethplffi^plexes connected to 
downstream watere even if individual wetlands a^^olMed. As^feh, .TDs foMvetlands should 
consider the influence and effect in aggregatt^^tner wetlmi©ylthin^thew(^ watershed. 
However, the draft final nile does not allow fof^ji^egattonN^)( 6 ,)^^©^hen doing an SND 
for (a)(7) or (a)( 8 ) waters, and does notn!|0yor {a)( 8 i w^Wfs to teSSt^gated with waters 
beyond 4,000 feet from the OHWM/IT]®^^m waUi^^veats should be included 

regarding policy decisions that resbjtf^fc limi^^jF to the>i 0 ilr!hy' di-stances and that limit the 


types of waters that can be aggr 
region” and “similarly situ 


t not alhjpi^irnder tfl 


:et the situations where “in the 
al rule. 


__ ithlaJCtitershi 

22. The TSD emphasizes that thi 
intei'actions between upstream wamrtnd woi 

significant nexus conclusions^dprfi^ng thjj>ji(^^sions of the draft final rule. This does not 
comport with or support the decisWwCrade to restrict aggregation and SNDs under the 
distance limits. Furthering, the Cf to^wa^ot part of any type of analysis to reach the 
conclusions descri^; ^^ forerit iS^wscurate to reflect that “the agencies” did this work or 
that it is reflective Corp.s exta^nce and expertise. 


^ imdei'twa^^ery thorough analysis of the complex 
otUbMjoul the downstream rivers to reach the 
irtjrtSrisions of 


23. ITie TSD does not provide support for the determination of how “significance” will be 
measured in the SND or what is “more than speculative or insubstantial?” How is that quantified 
beyond the ii.st of factors to be considered in the definition of the final rule? The TSD also does 
not provide clarity for how “similarly .situated” is defined. The TSD contains clearer and 
consistent language than the language in the preamble regarding hed/banks and OHWM, as well 
as the discussion on breaks in those indicators not limiting upsu-cam and downstream reaches of 
the tributary. There is potential for the language in the TSD to conflict with the language in the 
preamble; such language on these topics needs to be consistent and clear between the TSD and 
the preamble. 


24. The document doe.s not provide necessary support for the draft final i-ule language and 
cannot be used by the field in implementing the final rale. The TSD recognizes that floodplains 
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of large river systems are much greater than 4,000 feet from the OHWM/HTL of the river. 
Arguably, it is the expansive floodplains of the larger river systems that provide the important 
exchange between waters within the floodplain and (a)(l)-(aX5) waters rather than a linear 
distance, 


25. The Corps provided substantial technical comments on the draft EPA Connectivity Report, 
which are still valid with respect to the technical validity of the concepts presented in the TSD. 
Thus, with respect to the TSD, as with the Economic Analysis, the Coips cannot be identified as 
having been involved in performing the technical analysis or preparation the actual document, it 
is inaccurate to reflect that the Corps experience and expertise is reflected in the conclusions 
drawn within the document. All reference.s to the “agencies" or to the Coips should be removed 


from the TSD and the sole author of the TSD is appropriately EPA, 

26. In conclusion, it should be made clear by EPA within each documeaifmitsfctions or subject 

matter areas for which the Corps provided data, but tte^cuments JfTOl^not be characterized as 
anything other than analyses perfontied solely by The Coijjj^ould not be idetitified 

as an author, co-author or substantive contributqyl^eflWer docuimmt. Additoially, ail 
references to the “agencies" in the document^^OT^ be r^igJSMs well t^^erences to 
conclusions drawn based on the agencies’ “eq^jftice ^n^ypmise^^^^ 

27. The point of contact for this memriMwIn is Mrt|miifer Mi^^t 202-761-4598 




^ A. MOYER 
Regulatory Program 
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The comments presented below are limited to the 2015 report estimation of OVA Section 404 permit 
application costs and compensatory mitigation benefits, and how these calculations changed from the 
2014 report that was released for public comment. The comments are organized in two parts that 
address; 1) major revisions from the 2014 report, and 2) what did not significantly change from the 2014 
report. 

Major Revisions from 2014 Report 


1. Revised estimate of increase in jurisdictional determinations. 


The 2015 report calculates that the rule will result in a 
jurisdictional determinations, while the 2014 report 
Is due to different jurisdictional determination dj 
report used a dataset corresponding to fiscal 
correspond to Fiscal years 2009-2010. Use 0 
to public comments expressing concern Jly^i 
economic distress, and thus a retatiyi 



6594 overalliBDjGVTn^sitive 
ited the ifcrrtse as 2.794. The difference 
ised to ^j^cuSle the estimates— the 2015 
used a dataset 
purports to respond 
;et i<^f^ed a period of significant 
y£D^(0Th£vel of^^ion 404Tis«fnining. 

Revised estimates of increaseiu^cflon 40t^lg^ts, av^^njinpact acreage, increase in total 
impact acreage, and incrdBferlClfctal pea^^plicatlon cagk. 

These changes are driven by the re^^ estirtr^h^imcreased Jurisdinional determinations (4.6594) 
as well as a different permib4a1^^s to wh|Mw revised estimate are applied. The 2014 report 
based this analysis on the fe alJ umberatT^j^ average impact acreage for) permits issued in 
FV2010, while the 2015<^Ort reliajCrw^nit data from FY2009-2014. Specifically, the 2015 report 
used the highes^jn^qdf in^idl^pfermits and general permits issued in any one year over this 
five year period, aM average im)|^acreage for permits issued In FY2013 (It is not clear why year 
2013 was chosen to calculate average impact acreage for permits). 


The result of these revisions was to change the estimates of total additional individoal and general 
permits and total additional impact acreage for those permits. For individual permits, the estimated 
number of added permits increased from 75 to 217, but the average Impact acreage fell from 12.81 
to 5.94, resulting in a net increase in added impacts due to the rule from 960 to 1290 acres. For 
general permits, the estimated number of added permits and average impact acreage both roughly 
doubled, resulting in an increase in added impacts due to the rule from 372 to 1200 acres. 


These revisions, when combined with the unit cost estimates and cost formulas for permit 
application (which did not change from 2014 report), resuh in an increase in estimated total annual 
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permit application C05t5. From the 2014 report to the 201S report, the "high" estimate for annual 
permitting costs increased from $52.9 million to $80,3 million. 


3. Representation of USAGE views 


For the 2014 report, USAGE made a point of teli'mg ERA to delineate which sections of the analysis 
USAGE did and did not contribute to, and to characterize the entire report as an EPA analysis. In the 
201S report, by contrast, EPA seems to go oirt of its way to link report responsibility to USAGE. While it is 
true that USAGE cannot run from this rulemaking or this report, some of things in the report that seem 
overblown might be addressed at the margin. One example is the strange report title. Other examples 
involve assertions in the narrative about what the "agencies believe." For example, the last sentence of 
the second full paragraph on page 6 state, "For these and similar reasons, the agencies believe that 
positive lurisdictional determinations under (he final rule wiM be less than assumed for the purpose of 
this economic anatys'S * These statements should be Identified, reviewed, antN^Jwed as deemed 
necessary to accurately reflect USAGE views. * 

what Did Not Slcniflcantly Chanj* from 2014 

1. Section 404 dominates estimated rule costij^^^^efits 

In both the 2014 report and the 201S reportjrwimated effeSs^r Secti drive the estimates of 
rule costs and benefits. In the 2015 repqjj^^^high" e ^j ate for aj^C^lon 404 compliance costs {sum 

hat 

404 pri 

costs 

,jCa stir^atjA^^on 404 benefits, which are based on compensatory 
mitigation for permitted IpaWPts, nnty^rfl^fflnateri Section 404 compliance costs. This is because unit 
(mitigation) benefit^^K^ter uK^compiiance) costs for a "typical" Section 404 permit, where 
both are based on unlQpipact acreagb^o even though the 2015 report significantly increased 
estimated positive jurisdictionat determinations and permitted impacts, this did not (could not) change 
die overall relationship between estimated benefits wd costs for Section 404, and thus for the rule as a 
whole. 


of permit application and mitigatio 
benefits accounts for 87% of 
Increase in USAGE costs for 
not yet available for inclusion 

2. Proportionality of estimated^! 

In both the 20i4 and 2015 rei 



iJ?costs, and estimated Section 404 
report did not Include estimates of 
m; revised estimates apparently were 


3. Section 404 benefits analysis 

USAGE has always recognized that the Section 404 benefits analysis is meaningless. However, agencies 
are required by Administrative policy to develop benefits estimates for rulemakings whenever possible. 
The 0MB representative for this rulemaking encouraged and appears comfortable with the benefits 
transfer approach applied for Section 404 benefits analysis, and from the beginning EPA was intent on 
including a benefits analysis that would show that rule benefits outweigh costs (even though the CWA 
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does not require such a showing). There ts nothing more to say or do relating to this benefits analysis, 
however, USAGE is just going to have to live with it and leave responsibility for defending it to EPA and 
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Senator Sullivan. Mr. Chairman, you are recognized, if you 
would like to make an opening statement. 

[The prepared statement of Senator Sullivan follows:] 

Statement of Hon. Dan Sullivan, 

U.S. Senator from the State of Alaska 

Good morning. The purpose of this hearing is to explore whether the experience 
and expertise of the Army Corps of Engineers provides support for the recently fi- 
nalized rule that changes the regulatory definition of “waters of the United States” 
under the Clean Water Act. 

Congress has the constitutional authority, and indeed obligation, to conduct over- 
sight of the actions of executive branch agencies. 

Oversight is particularly important when we have a pattern of behavior from cer- 
tain agencies, like EPA, of consistently issuing rules that completely disregard the 
limits on their authority imposed by Congress. In fact, on June 26, just 3 days be- 
fore the Supreme Court overturned EPA’s Mercury and Air Toxics Rule, EPA Ad- 
ministrator McCarthy bragged to HBO’s Bill Maher that the Supreme Court’s deci- 
sion would not matter because it took 3 years to get to the Supreme Court, and by 
then most facilities were already in compliance — “investments have been made.” 

This arrogance and disregard for the law are evident in the WOTUS rule as well. 

It’s no secret that I think that the final WOTUS rule goes far beyond the author- 
ity granted by Congress. At a hearing back on March 4th, I asked Administrator 
McCarthy for her legal analysis that supports the rule. No response. On July 14th, 
Senator Inhofe and my Republican committee colleagues joined me in a letter asking 
again for that legal analysis. We never received it. 

Today, we are focusing on the factual record for the WOTUS rule. Whatever your 
views are on the limits of authority under the Clean Water Act, we all should be 
able to agree that an agency rulemaking must be supported by a factual record. 

In numerous places, the preamble to the final rule states that the rule’s require- 
ments are based on the science, agency expertise and experience, and case-specific 
jurisdictional determinations. 

To understand what documents the preamble is referring to, back in July Chair- 
man Inhofe sent a letter to EPA asking for copies of the scientific studies that the 
agencies relied on and a letter to Secretary Darcy asking for the examples of case- 
specific determinations that the agencies relied on. 

EPA has not yet identified any specific scientific studies in response to Chairman 
Inhofe’s letter. We are waiting for that response as well as a response to our long- 
standing request for a legal analysis before scheduling a hearing with EPA. 

Secretary Darcy has responded to Chairman Inhofe’s letter by candidly admitting 
that the final WOTUS rule is not based on the case-specific jurisdictional determina- 
tions of the Corps — even though the preamble to the final rule makes that claim. 
She had to make that admission because, as we now know from memoranda pre- 
pared by Corps career staff that have been provided to the EPW Committee, case- 
specific jurisdictional determinations that provide a basis for the WOTUS rule do 
not exist. 

I would hope that all members of this subcommittee agree that when agencies 
make claims about a rulemaking record that are flatly contradicted by senior career 
staff within an agency, that is cause for concern. In fact, that strikes at the heart 
of the integrity of the rulemaking process. 

I am not talking about legal interpretations or policy disputes. I am talking about 
statements the agencies presented as facts that, according to memoranda written 
by technical experts in the Corps of Engineers, are simply not true. 

I understand that this hearing puts Ms. Darcy in an awkward position. EPA may 
have been in the driver’s seat in developing the legally questionable WOTUS rule, 
but Assistant Secretary Darcy signed this rule along with Administrator McCarthy. 
She, as well as EPA, is responsible for the veracity of the claims made in it. 

I was surprised to learn of the degree of conflict between two agencies. To me, 
this is further confirmation that the EPA is truly an agency that is out of control. 

I appreciate Ms. Darcy’s willingness to do the right thing by sharing those memo- 
randa with the committee as part of our oversight responsibilities. I also appreciate 
her willingness to appear before the subcommittee to discuss the Corps’ participa- 
tion in the Waters of the United States rule. 

Finally, I want to remind her that we expect her to be candid in her answers. 
This subcommittee will not accept any attempts to evade answering questions based 
on claims of executive branch confidentiality interests, deliberative process privilege, 
or ongoing litigation. While these excuses may work in responding to FOIA requests 
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or defending litigation, these are not a basis for withholding information from Con- 
gress. It is important that Congress hear directly from you about why the views of 
your technical experts were largely ignored and why the record for the WOTUS 
rulemaking and the Corps memos contradict statements made in the preamble to 
the final rule. 

Senator Inhofe. Well, this is a subcommittee hearing, so it is 
probably not appropriate to make an opening statement. I think 
perhaps we can just move on. 

I would like to make a comment, however. This is the second 
time now this week that this has happened, that we don’t have any 
of the minority showing up for this meeting, and I think that is re- 
grettable. Hopefully, they will come, and I hope that the staff who 
is here from the minority will talk to the minority and see if we 
can get their presence here. 

I think it might be appropriate to just go ahead and hear from 
Ms. Darcy. 

[The prepared statement of Senator Inhofe follows:] 

Statement of Hon. James M. Inhofe, 

U.S. Senator from the State of Oklahoma 

The Waters of the United States rule is not just another example of regulatory 
overreach by the Obama administration. This rule is not only unlawful; it is com- 
pletely unfounded. 

For most of its rules the Administration puts together a factual record and argues 
that the facts support more Federal control. This factual information can be re- 
viewed and evaluated as part of the administrative record. 

This did not happen in the waters of the United States rulemaking. According to 
the one court that has looked at the merits of this rule, EPA and the Army simply 
made up new tests for expanding Federal control over land and water without any 
support in the record. 

On August 27, Judge Erickson of the District of North Dakota issued an injunc- 
tion that prevented the WOTUS rule from going into effect in 13 States because the 
rulemaking record is “inexplicable, arbitrary, and devoid of a reasoned process.” 

In fact. Judge Erickson noted: “On the record before the court, it appears that the 
standard is the right standard because the Agencies say it is.” 

Judge Erickson is right. We have memoranda from the Army Corps of Engineers 
that document the fact that EPA believes it has authority to assert Federal control 
wherever they want. In fact, EPA even told the Corps that it has blanket authority 
to take control over millions of acres of isolated wetlands and can justify that power 
grab by giving up jurisdiction in other areas — even though these kinds of policy 
choices are the purview of Congress, not the executive branch. 

Even if EPA had that kind of legislative authority — which they do not — the final 
rule does not make this tradeoff. In areas where the Corps expressed concern that 
the draft rule gave up jurisdiction, EPA made changes. Where the Corps expressed 
concern that the draft final rule went too far, EPA refused to address those con- 
cerns. 

So what we have is a final rule that the Corps of Engineers career experts say 
is not “reflective of Corps experience or expertise.” In fact, the Corps of Engineers 
asked that their name and logo be removed from the background documents that 
EPA developed to support the rule. 

These facts alone are should have caused the EPA and the Army to withdraw the 
rule and start over. But unfortunately, the situation is even worse. 

Not only is the final WOTUS rule unsupported by the rulemaking record, EPA 
and the Army have tried to hide that fact by affirmatively stating that the rule is 
based on the Corps’ expertise and experience, including case-specific jurisdictional 
determinations. Based on the memoranda developed by the career staff at the 
Corps, we know that these statements are false. 

I find this deeply troubling. It is one thing to disagree on law and policy. But it 
is quite another to make false claims to the American people. 

We know EPA was in the driver’s seat for this rulemaking, and I am very sorry 
that the Army is caught up in this mess. But after the career experts at the Corps 
of Engineers used words like “not accurate,” “unfounded,” “not supported by science 
or law,” “inconsistent with the Supreme Court’s decisions in Rapanos and 
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SWANCC,” and “regulatory over-reach” to describe this rule I wish the Army had 
withdrawn its support. 

But they did not. 

Now that these facts have come to light it is time for EPA and the Army to admit 
that the WOTUS rule is indefensible. 

Rather than put the American people through years of confusion while the rule 
challenges wend their way through the courts, the Administration should do the 
right thing — withdraw this arbitrary and capricious rule and start over. 

Senator Sullivan. Secretary Darcy, why don’t we begin 5 min- 
utes with your opening statement? And if Senator Whitehouse or 
others come, we will hear from them. 

STATEMENT OF JO-ELLEN DARCY, U.S. ASSISTANT SECRETARY 

OF THE ARMY 

Ms. Darcy. Good morning. Chairman Inhofe, Chairman Sullivan, 
members of the committee, I am Jo-Ellen Darcy. I am the Assistant 
Secretary of the Army for Civil Works. I want to thank you for this 
opportunity to come before the subcommittee this morning to dis- 
cuss with you the Army’s participation in developing the final rule 
entitled Clean Water Rule: Definition of Waters of the United 
States. 

As you know, the final Clean Water Rule was published in the 
Federal Register on June 29th of this year and became effective in 
all but 13 States on the 28th of August. In those 13 States, the 
U.S. Army Corps of Engineers continues to implement Clean Water 
Act section 404 responsibilities under the prior regulation when 
making jurisdictional determinations and issuing permits. 

The process leading to the June 15th publication of the final rule 
started years ago when Members of Congress, key local and na- 
tional stakeholders, and the American public spoke loudly and 
clearly, demanding that the Environmental Protection Agency and 
the Department of the Army deliver a new common sense set of 
rules that would add clarity and predictability to the implementa- 
tion of the Clean Water Act following the U.S. Supreme Court’s 
SWANCC decision in 2001 and the Rapanos decision in 2006, 
which called into question the agencies’ decisions over which wa- 
ters were considered to be waters of the United States. 

President Obama therefore called upon the administrator of the 
EPA and the Secretary of the Army to clear up the confusion by 
issuing a rule that would not only protect our Nation’s waters as 
contemplated under the Clean Water Act, but also improve regu- 
latory predictability, certainty, and transparency. That was our 
charge, and that is what the new rule accomplishes. 

Alongside EPA Administrator Gina McCarthy and her prede- 
cessor, the Army was an active partner in developing the rule. The 
rule, however, affects all programs established by the Clean Water 
Act, one aspect of which is the U.S. Army Corps of Engineers’ per- 
mit program for the discharge of dredge or fill materials, commonly 
referred to as a 404 Program. 

As Assistant Secretary of the Army for Civil Works, I am respon- 
sible for setting the overall strategic direction for the civil works 
program. I am responsible for developing policy and guidance for 
administering the 404 Program. When undertaking these respon- 
sibilities, just as with my other assistant secretary responsibilities. 
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I coordinate with senior leadership at the U.S. Army Corps of Engi- 
neers. 

The exercise of my discretionary authority is always informed by, 
among other valuable inputs, the technical expertise offered by the 
experienced regulators and program officials at the Corps and my 
staff. This is precisely the process I established and used in formu- 
lating the Army’s position on many of the policy decisions that 
arose during the drafting and vetting of the proposed final rule. 
The inevitable internal differences of opinions encountered in the 
course of this rulemaking process were not unusual. 

The final rule was not only the product of EPA and Army col- 
laboration, but was improved by a lively and productive inter- 
agency process when numerous agencies actively engaged in the 
formulation and development of the final rule. The decisions I 
made on behalf of the Army were reached after receiving the Corps’ 
input. I have personally spoken with the Chief of Engineers, Lieu- 
tenant General Thomas Bostick, and he has confirmed that the 
Corps is unequivocally committed to implementing the new rule as 
effectively and efficiently as possible. 

The final rule reflects many changes as a result of listening to 
the public and carefully considering the interests of all Americans, 
including our Nation’s farmers and ranchers. The public demand 
for a common sense rule was heard. The Clean Water Rule rep- 
resents years of scientific study, as well as public outreach. 

The Clean Water Rule addresses the tens of millions of miles of 
the Nation’s streams and millions of acres of wetlands whose pro- 
tection against pollution had become confusing and complex fol- 
lowing the SWANCC and the Rapanos decisions. 

The Clean Water Rule will protect those streams and wetlands 
that have been scientifically shown to have the greatest impact on 
the water quality of downstream traditional navigable waters and 
that form the foundation of our Nation’s water resources. The rule 
ensures that waters protected under the Clean Water Act are more 
precisely defined, more predictable, easier for landowners and busi- 
nesses to understand, and consistent with law and the latest 
science. 

Clean water is vital to our health, to our communities, and to our 
economy. We need clean water upstream to have healthy and vi- 
brant communities downstream. Almost 117 million Americans, 
that’s 1 in 3 people in this country, get their drinking water from 
streams impacted by the types of waters whose jurisdictional status 
has been clarified by the Clean Water Rule. Our cherished way of 
life and our economy are dependent on having access to an abun- 
dance of clean water. 

I want to thank you again for the opportunity today, and I will 
answer any questions you have that do not involve matters in liti- 
gation. Thank you. 

[The prepared statement of Ms. Darcy follows:] 
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Chairman Inhofe, Ranking Member Boxer, Chairman Sullivan, Ranking Member 
Whitehouse, I am Jo-Ellen Darcy, Assistant Secretary of the Army for Civil Works. 
Thank you for the opportunity to come before the Subcommittee on Fisheries, Water, and 
Wildlife to discuss with you the Army’s participation in developing the final rule, 
entitled, “Clean Water Rule: Definition of ‘Waters of the United States.’” 

As you know, the final Clean Water Rule was published in the Federal Register on .Tune 
29, 20 1 5 and became effective in all but 1 3 states on the 28th of August. In those 1 3 
states, which are subject to a preliminary injunction issued by the North Dakota District 
Court, the U.S. Army Corps of Engineers continues to implement its Clean Water Act 
section 404 responsibilities under the prior regulation when making jurisdictional 
determinations and issuing permits under the Clean Water Act. 

The Clean Water Rule is being challenged by certain trade associations. States, and 
environmental groups. Currently, there are more than 12 pending matters in district 
courts throughout the nation. In addition, 1 5 petitions for review challenging the rule 
have been consolidated in the Sixth Circuit Court of Appeals. 

The process leading to the June 2015 publication of the final rule started years ago when 
members of Congress, key local and national stakeholders, and the American public 
spoke loudly and clearly demanding that the Environmental Protection Agency (EPA) 
and the Department of the Army deliver a new common-sense set of rules that would add 
clarity and predictability to the implementation of the Clean Water Act following the 
United States Supreme Court’s 2001 and 2006 decisions, specifically SWANCC and 
Rapanos . which called into question the agencies’ decisions over which waters were 
“waters of the United States.” President Obama therefore called upon the Administrator 
of the EPA and the Secretary of the Army to clear up the confusion by issuing a rule that 
would not only protect our Nation’s waters, as contemplated by the Clean Water Act, but 
also improve regulatory predictability, certainty, and transparency. That was our charge 
and that is what the new rule accomplishes. 
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Alongside EPA Administrator Gina McCarthy and her predecessor, the Army was an 
active partner in developing the rule. As you know, the rule is definitional in nature and 
clarifies the scope of the term “waters of the United States” as used in the Clean Water 
Act. The rule affects all programs established by the Clean Water Act, one aspect of 
which is the U.S. Army Corps of Engineers’ permit program for the discharge of dredged 
or fill material, commonly referred to as the “404 Program.” 

As Assistant Secretary of the Army for Civil Works, I am responsible for setting the 
overall strategic direction for the Army’s Civil Works Program. I am therefore 
responsible for developing policy and guidance for administering the 404 Program. When 
undertaking these responsibilities, just as with my other Assistant Secretary of the Army 
for Civil Works responsibilities, I coordinate with senior leadership at the U.S. Army 
Corps of Engineers. The exercise of my discretionary authority is always informed by, 
among other valuable inputs, the technical expertise offered by the experienced regulators 
and program officials at the Corps and on my staff. This is precisely the process I 
established and used in formulating the Army’s position on many of the policy decisions 
that arose during the drafting and vetting of the proposed and final rule. The inevitable 
interna! differences of opinions encountered along the way to this final rule were not 
unusual in the course of a rulemaking process. 

The final rule was not only the product of EPA and Army collaboration but was 
improved by a lively and productive interagency process. Numerous agencies actively 
engaged in the formulation and development of the final rule. The choices and decisions I 
made on behalf of the Army were reached after receiving the Corps’ input and always in 
close consultation with EPA. I am proud of the Army’s role in developing the rule. We 
stand shoulder to shoulder with our colleagues at EPA in support of the merits of the final 
rule and the process used to develop it. Both EPA and the Army will rely heavily on the 
expertise and judgment of our senior leadership teams as we move forward in 
implementing the new rule. I have personally spoken with the Chief of Engineers, 

LTG Thomas Bostick, and he has confirmed that the Corps is unequivocally committed 
to implementing the new rule as effectively and efficiently as possible. The Army and 
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EPA are continuing to closely monitor implementation of the new rule. Furthermore, to 
ensure openness and transparency, we are establishing a publicly-available automated 
tracking system for all determinations made under the new rule. 

With respect to matters associated with the single administrative record supporting the 
final Clean Water Rule, I would note that the rule was issued under the Administrator’s 
general administrative authority (33 U.S.C. §1251), as well as her authority to prescribe 
regulations (33 U.S.C. §1361(a)) under the Clean Water Act. As such, the Army is 
following EPA’s Administrative Records Guidance manual. In accordance with this 
guidance, an administrative record has been assembled for judicial review purposes that 
contains all relevant non-deliberative information the agencies considered, including 
information that supports or is contrary to the action taken. Because the administrative 
record does not include deliberative documents, the record for this rule does not include 
materials such as internal e-mails, staff attorney opinions or work product, or documents 
exchanging preliminary opinions or recommendations. These materials are excluded 
regardless of whether they include supporting or conflicting opinions on the merits of 
scientific, technical, or policy issues, or contain recommendations for options not 
ultimately adopted by the agencies. The administrative record for this rule was recently 
filed in the Sixth Circuit Court of Appeals. 

The final rule reflects many changes as a result of listening to the public and carefully 
considering the interests of all Americans, including America’s farmers and ranchers. As 
stated by the National Farmers Union, “[wjhile the rule is not perfect from our 
perspective, the final rule is an improvement over the proposed rule. The final rule puts 
bright-line limits on jurisdiction over neighboring waters, offering farmers increased 
regulatory certainty and mitigating the risk of enforcement or litigation. The final rule 
also provides clarity on which ditches fall under the Clean Water Act jurisdiction, 
removing a gray area that has caused farmers and ranchers an incredible amount of 
concern.” Again, the public demand for a common-sense rule was heard. The Clean 
Water Rule is a major and positive step forward, ft represents years of scientific study 
and public outreach. 
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The Clean Water Rule addresses the tens of millions of miles of the Nation’s streams and 
millions of acres of wetlands whose status imder the Clean Water Act requires further 
clarification following the 2001 and 2006 Supreme Court decisions in SWANCC and 
Rapanos . The Clean Water Rule will protect those streams and wetlands that have been 
scientifically shown to have the greatest impact on the water quality of downstream 
traditional navigable waters and that form the foundation of our Nation’s water resources. 
The rule ensures that waters protected under the Clean Water Act are more precisely 
defined, more predictable, easier for landowners and businesses to understand, and 
consistent with the law and latest science. 

Clean water is vital to our health, communities, and economy. We need clean water 
upstream to have healthy and vibrant communities downstream. Almost 117 million 
Americans, that’s one in three people in this country, get their drinking water from 
streams impacted by the types of waters whose jurisdictional status has been clarified by 
the Clean Water Rule. Our cherished way of life and our economy are dependent upon 
having access to an abundance of clean water. 

Now that the Clean Water Rule has gone into effect, the Army’s focus has turned towards 
ensuring that implementation of the rule will achieve the goal of providing greater 
predictability, certainty, and transparency in identifying which waters are jurisdictional 
under the Clean Water Act. 

Thank you again for the opportunity to be here today. 1 will be happy to answer any 
questions you may have that do not involve matters in litigation. This concludes my 
statement. 
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Subcommittee on Fisheries, Water, and Wildlife of the Senate Committee on Environment 
and Public Works Hearing entitled, “Oversight of the Army Corps of Engineers’ 
Participation in the Development of the New Regulatory Definition of ‘Waters of the United 
States."’ Wednesday, September 30, 2015 Questions for the Record for Jo-Ellen Darcy 

Chairman Inhofe: 

1. Analyses relied upon to inform your decisions. 

You testified that “I had economists in my office review the economic analysis and 
the technical analysis.” At my request, you also agreed to provide copies of these 
reviews. Please provide those to the Committee. 

Response : 

The economists in my office provided written analysis of the proposed rule. That analysis 
became part of the final Environmental Assessment (EA) for the Clean Water Rule: 
Definition of Waters of the United States. Their analysis in the EA is copied below. 

4.2 SOCIO-ECONOMIC 

Wetlands have a socio-economic value to the Nation and its residents and visitors, 
especially in providing positive ecosystem services that contribute to human well-being. 
Some of these services include preservation of food supply (i.e. rice farming); 
preservation of habitats and food supply for a variety of species including fish, migratory 
birds and other organisms; increasing water supply, purification, and quality; providing 
additional resiliency in coastal protection and flood regulation (per Section 4.3); and 
increasing recreational opportunities and tourism (per Section 4.1.3). 

These services are difficult to quantify as monetized values, because they are not market 
goods with a direct dollar value, but instead are qualitative and can be derived by noting in 
addition to their services, their preventative contribution to flooding and general 
environmental degradation. Waters of the United States contribute to a desirable quality 
of life and sustainability of that quality of life. The ERA estimates that wetlands could have 
a value of up to $15 trillion (The Millennium Ecosystem Assessment, 1997) and studies of 
the role of coastal wetlands in reducing the severity of impacts from hurricanes in the 
United States found that they provided storm damage reduction services with an 
estimated value of $23,2 billion per year, (Costanza 2008) 

7.0 CONCLUSION 

in respect to the Socio-Economic analysis of the costs and benefits conducted by the 
ERA, indications are that indirect incremental benefits exceed indirect incremental costs. 
The analysis acknowledges that there is a possibility that costs (and benefits) may be 
overstated because each new jurisdictional water may not be affected by all Clean Water 
Act programs simultaneously, and in some cases a particular activity affecting a waters of 
the United States may be exempt from permitting under the Clean Water Act. The water 
in the “other waters” category represents the greatest potential for changes in 
jurisdictional determinations as a result of adoption of the rule. However, it is also likely 
that the benefits may be understated because the benefits are based primarily on 
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compensatory mitigation acres (from the Section 404 program) and that the willingness to 
pay analysis used to value these acres are from existing studies conducted between 1986 
and 2000. In recent years the public has become more aware of the value of wetlands 
and updated studies might show a significant increase in willingness to pay associated 
with preserving wetlands, particularly when wetlands are tied to a concrete utility, such as 
improved water quality, hunting and fishing habitat, general recreation, or flood control. 

2. Changes to TSD and Other Background Documents to Address Corps 
Criticisms 

You have said changes were made to the Technical Support Document to respond 
to the Corps’ criticisms. 

A. May 15, 2015 memorandum from the Chief of the Corps’ Regulatory Program to 
General Peabody - which General Peabody forwarded to you -states: 

The [Technical Support Document] states that the 4,000-foot distance threshold 
limit .... “will protect the types of waters that in practice have been determined to 
have a significant nexus on a case-specific basis.” This statement is unfounded. 

The Corps’ wetlands expert goes on to explain that this statement cannot be true 
because before the new WOTUS rule went into effect, isolated wetlands were 
analyzed based on whether they have a connection to interstate commerce, not 
whether they have a significant nexus to navigable waters. 

Even though the Corps told you it is “unfounded” this statement about the 4,000 
foot limitation is in the final Technical Support Document, at page 356. 

Do you believe this is a true statement? What is your basis for that belief? 

Response : 

In promulgating the 4,000 foot boundary, the agencies have balanced protection and 
clarity, scientific uncertainties and regulatory experience, and established a line that is, in 
their judgment, reasonable and consistent with the statute and its goals and objectives. 

To support your claim that you made changes to address the Corps’ concerns, 
please provide the Committee with a red-line of the changes made to the preamble, 
the Economic Analysis and the Technical Support Document after May 15, 2015. 

Response : 

A red-line version of the proposed rule that shows the changes between the proposed rule 
and the final rule is attached to these responses. 

3. Changes to final rule to address the Corps’ concerns 

You testified that changes were made to the final rule to address some of the 
Corps’ concerns. In your July 17 letter transmitting the Corps memos you 
identified those changes as: “inclusion of the 100-year flood plain in section (a)(8). 
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modification to the ditch exclusion in section (b)(3)(ii), and inclusion of a flexible 
grandfathering provision in the preamble.” 

The rule changes have the effect of broadening jurisdiction to address concerns 
raised by the Corps that parts of the draft final rule were too narrow. 

Were any changes made to address concerns that the draft final rule was overly 
broad? If yes, please identify those changes. 

Response : 

The Clean Water Rule provides increased clarity for landowners while fulfilling the Clean 
Water Act’s goals of protecting waters of the United States. In that light, the Army and 
ERA made several changes that narrowed the reach of Clean Water Act jurisdiction. For 
example, the final rule established a bright line limitation on when a water may be 
considered “neighboring.” In the proposed rule, the term “neighboring,” an element of the 
definition of “adjacency,” was defined as “waters located within the riparian area or 
floodplain of a water identified in [§ 325(a)(1-5)], or waters with a shallow subsurface 
hydrologic connection or confined surface hydrologic connection to such a jurisdictional 
water.” Definition of "Waters of the United States" Under the Clean Water Act Proposed 
Rule, 79 Fed. Reg. 22,188, 22,263 (Apr. 21, 2014). The Agencies requested “other 
reasonable options for providing clarity for jurisdiction over waters with these types of 
connections,” including those "establishing specific geographic limits" for adjacency such 
as “distance limitations.” Id. at 22,208. Based on that request and the corresponding 
comments, the final rule included bright line limitations on when a water could be 
considered neighboring. In particular, no water farther than 1500 feet from the ordinary 
high water mark of a water identified in § 328.3(a)(1-5) may be considered neighboring. 

Furthermore, the scope of § 328.3(a)(7) waters was narrowed. In the proposed rule, all 
waters, including wetlands, were jurisdictional that had a significant nexus with a water 
described in § 328.3(a)(1-3), 79 Fed. Reg. at 22,263. In the proposed rule, the agencies 
requested comment on several directions for the definition of “other waters," including the 
aggregation of similarly situated waters. Id. at 22,215. After considering all the information 
before them, the agencies determined that only certain waters would be subject to a case- 
specific significant nexus analysis: certain similarly situated waters, § 328.3(a)(7), as well 
as waters located within the 100-year floodplain of (a)(1-3) waters and waters located 
within 4000 feet of the high tide line or ordinary high water mark of (a)(1 -5) waters, § 
328.3(a)(8), 

The categorical exclusions were aiso increased from the proposed rule to the final rule, 
again narrowing the scope of the rule and improving clarity for landowners while still 
protecting the environment. Categoricai ditch exclusions were added as well as further 
exclusions for “stormwater controi features constructed to convey, treat, or store 
stormwater and cooling ponds that are created in dry land. Clean Water Rule: Definition of 
“Waters of the United States,” 80 Fed. Reg. 37,054, 37,059 (June 29, 2015), 

Additionally, the final rule specifically excluded groundwater and lists a number of other 
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exclusions previously only discussed in preamble language. The exclusions will apply to 
waters regardless of whether they might othenwise be considered jurisdictional. Also, for 
the first time, the agencies excluded by rule ditches that have intermittent or ephemeral 
flow, and ditches that are not tributaries to traditional navigable waters, interstate waters, 
or the territorial seas, regardless of their flow regime. These excluded ditches cannot be 
“recaptured” under any of the jurisdictional categories of “waters of the United States” 
under the rule. 

4. Statements about the record support for the definition of tributary (including 
ephemeral streams) 

To justify Jurisdiction over any water that meets the final rule definition of tributary 
- which include ephemeral streams that hold water only after it rains -- the 
preamble to the final rule states: Practical experience demonstrates that upstream 
waters, including headwaters and wetlands, significantly affect the chemical, 
physical, and biological integrity of downstream waters. 

However, a May 15, 2015 memorandum from the Chief of the Corps' Regulatory 
Program to General Peabody states: 

The [Technical Support Document] emphasizes that the agencies undertook a very 
thorough analysis of the complex interactions between upstream waters and 
wetlands and the downstream rivers to reach the significant nexus conclusions 
underlying the provisions of the draft final rule... [T]he Corps was not part of any 
type of analysis to reach the conclusions described; therefore, it is inaccurate to 
reflect that ‘the agencies’ did this work or that it is reflective of Corps experience or 
expertise. 

Similarly, the Assistant Chief Counsel for Environmental and Regulatory Programs 
wrote in an April 24, 2015 memorandum to General Peabody that there are “legal 
and scientific questions” regarding the definition of tributary because: 

That assertion of jurisdiction over every stream bed has the effect of asserting 
CWA jurisdiction over many thousands of miles of dry washes and arroyos In the 
desert Southwest, even though those ephemeral dry washes, arroyos, etc. carry 
water infrequently and some time in small quantities... 

Have you seen examples of the “practical experience" of the Corps that supports 
the determination that all ephemeral streams, even those that carry water 
infrequently and in small quantities, have a significant effect on navigable waters? 
According to the Assistant Chief Counsel, the Corps has not seen that analysis. 

Response : 

The Clean Water Rule does not include "the determination that all ephemeral streams, 
even those that carry water infrequently and in small quantities, have a significant effect 
on navigable waters.” 
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The Rule’s definition of “tributary” requires that flow must be of sufficient volume, 
frequency, and duration to create the physical characteristics of bed and banks and an 
ordinary high water mark. If a water lacks sufficient flow to create such characteristics, it is 
not considered a “tributary” under the Rule. The Rule includes ephemeral streams that 
meet the definition of tributary as “waters of the United States” because the agencies 
determined that such streams provide important functions for downstream waters, and in 
combination with other covered tributaries in a watershed significantly affect the chemical, 
physical, and biological integrity of traditional navigable waters, interstate waters, and the 
territorial seas. These significant effects on traditional navigable waters, interstate waters, 
and the territorial seas occur even when the tributary is small, intermittent, or ephemeral. 
The Corps has practical experience making jurisdictional determinations under the 
Rapanos analysis where the Corps considers whether any stream has relatively 
permanent flow to be jurisdictional or has non-relatively permanent flow to require a 
significant nexus determination. The Corps provided raw stream-related data to ERA from 
ORM2. These data reflected only approved JDs sought by applicants and the data 
included all types of streams - not just ephemeral. ERA did its own analysis of the data as 
part of the Economic Analysis. 

Since we know the “practical experience” of the Corps does not support this 
determination, what is the preamble referring to? 

Response : 

See response to previous question. 

5. Statements about the record support for regulating all waters within 4,000 feet 
or within the 100-year flood plain of other jurisdictional water on a case by case 
basis 

The preamble to the final rule says. 

Recognizing that there is no optimal line, in selecting both the 100-year floodplain 
for and the 4,000 foot boundaries the agencies looked principally to the extensive 
experience the Corps has gained in making significant nexus determinations since 
the Rapanos decision. 

This statement is contradicted by the Chief of the Corps’ Regulatory Program, who 
told you that before this new rule, the Corps did not make “significant nexus” 
determinations for isolated waters, like water that is 4,000 feet away but has no 
hydrologic connection to navigable water. 

So, what “significant nexus determinations” are you talking about in the preamble? 
Has anyone assured you that these determinations exist? Have you seen copies? 
Are they in the administrative record? What categories of water do they apply to? 
Do any apply to water with no hydrologic connection to navigable water? Can you 
give me copies of these determinations? 

Response : 
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After the U.S. Supreme Court's decision in Rapanos, the agencies signed the 
memorandum “Clean Water Act Following the U.S. Supreme Court's Decision in Rapanos 
v. United States & Carabell v. United States." In that memorandum the agencies stated 
their intent to use Justice Kennedy's significant nexus text for the following categories of 
waters: non-navigable tributaries that are not relatively permanent, wetlands adjacent to 
non-navigable tributaries that are not relatively permanent, and wetlands adjacent to but 
that do not directly abut a relatively permanent non-navigable tributary. The ERA reviewed 
two hundred AJDs, including AJDs that used the significant nexus test. The approved 
jurisdictional determinations upon which ERA retied are part of the Rule's administrative 
record and are publicly available. They can be found on www.regulations.gov with the 
Docket Document ID ERA-HQ-OW-201 1-0880-20876. Moreover, ERA's analysis of those 
approved jurisdictional determinations is also publicly available as part of the Rule's 
administrative record. One can access that document at www.regulations.gov with the 
Docket Document ID ERA-HQ-OW-201 1-0880-20877. 

6. Documentation of all case-specific determinations referenced in the preamble 
In my July 6 and July 27 letters to you I asked for jurisdictional determinations and 
other documentation memorializing Field observations relied upon to support the 
factual determinations made in the Final rule. You responded on August 28 by 
stating that the rule is not supported by individual field observations. On 
September 30, Senator Wicker asked for copies of the “case-speciFic 
determinations across the country and in diverse settings” that are referred to in 
the preamble to the rule. SpeciFically, at page 37065, the preamble states that: 
science along with the practical expertise developed through case specific 
determinations across the country and in diverse settings is reflected in the 
agencies' conclusions with respect to waters that have a significant nexus, as well 
as where the agencies have drawn boundaries demarking where “waters of the 
United States” end. 

At page 37,080, the preamble also says: “The adjacency provision is based on the 
best available science, intent of the CWA, and case law, and is consistent with the 
experience of the agencies in making case-specific significant nexus 
determinations.” 

Senator Wicker asked for copies of these case-specific determinations and you 
responded that you will provide them for the record if at all possible, referencing 
the on-going litigation over the final rule. 

Any case-specific determinations relied on by ERA or the Corps to develop the rule 
generally and the definition of adjacency specifically are not protected from public 
disclosure and certainly cannot be withheld from Congress, even if the rule is being 
litigated. So, I join Senator Wicker’s request and ask you to provide the Committee 
with these determinations. 

Response : 

The approved jurisdictional determinations upon which ERA relied are part of the Rule’s 
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administrative record and are publicly available. They can be found on 
www.regulations.gov with the Docket Document ID EPA-HQ-OW-201 1-0880-20876. 
Moreover, EPA's analysis of those approved jurisdictional determinations is also publicly 
available as part of the Rule's administrative record. One can access that document at 
wvi/w. regulations. gov with the Docket Document ID EPA-HQ-OW-2011 -0880-20877. 

7. Percent of land within 4,000 feet of a body of water 

i know that Corps expressed concerns that there might be some water that they 
wanted to regulate that is located more than 4,000 feet away from other water and 
asked EPA to allow case-by-case significant nexus determinations for all water in 
the 100 year flood plain. EPA made this change. 

My concern is the opposite. Given the new definition of tributary, that includes all 
ephemeral streams, I am concerned that almost all land in the United States will be 
within 4,000 feet of a body of water. The American Farm Bureau Federation has 
done this analysis for few states. For example, 100 percent of the land in Virginia is 
within 4,000 feet of a body of water. 95% of the land in Oklahoma is within 4,000 
feet of a body of water. So, all waters in Virginia and most in Oklahoma are 
potentially regulated, unless they meet the terms of one of the exemptions. 

Has the Corps done any mapping to figure out what parts of the country are within 
4,000 feet of other water? Will you develop that information and share it with the 
public? Otherwise, how is an ordinary citizen to know whether his property is 
potentially regulated? 

Response : 

The Corps has not done the mapping as you describe. Citizens can ask the Corps to 
complete a jurisdictional determination of a property. Maps of jurisdictional waters are 
developed by the Corps when a landowner requests a jurisdictional determination. The 
jurisdictional analysis, including any maps that are developed, are based on site-specific 
information at the time the request is made. 

8. Acres of land affected by (a)(7) categories 

In response to a question from Senator Rounds you promised to provide the 
Committee with the number of acres of land potentially jurisdictional as categories 
of wetlands identified in new subsection (a)(7) of the WOTUS Rule (Prairie potholes, 
Carolina bays and Delmarva bays, Pocosins, Western vernal pools, and Texas 
coastal prairie wetlands). Please provide both the total acreage for each category 
as well as the break down for each category by state. You must have this 
information since you already determined that these wetlands are “similarly 
situated.” 

Response : 

The Corps provides site-specific, approved jurisdictional determinations to determine 
whether there are or are not waters of the U.S. present in a specific review area, generally 
only at the request of a landowner. The preamble to the new rule describes the regions 
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where the (a)(7) subcategories of waters may be found (80 FR 37071). The Corps does 
not regulate land, only water bodies that may be subject to CWA jurisdiction. Accordingly, 
the Corps does not have acreage figures. 

It is important to emphasize that the Rule would not assert jurisdiction by rule over the five 
categories of (a)(7) waters. Jurisdiction only exists where it is determined that these 
waters, once combined with similarly situated waters in the same watershed, have a 
significant nexus to (a)(1-3) waters. This represents a reduction in jurisdiction over so- 
called isolated waters compared to the previous definition of “Waters of the United 
States." 

9. NEPA compliance 

Under the Clean Water Act, EPA rules are exempt from NEPA, but Corps of 
Engineers rules are not. One of the issues raised in the Corps memos is whether or 
not the Corps needed to do a complete NEPA analysis, including an Environmental 
Impact Statement. 

Is it your position that the changes made between the draft final rule and the final 
rule addressed any concerns that the rule gave up jurisdiction and therefore the 
Corps could make a Finding of No Significant Impact under an Environmental 
Assessment? 

Response : 

Your question states that “Corps of Engineers rules are not [exempt from NEPA].” The 
Clean Water Rule was promulgated under the Administrator's CWA authority to determine 
the scope of jurisdiction for all programs under the Act — including the section 404 
program. Consistent with the Administrator’s authority and the CWA exemption for EPA 
regulations from NEPA’s requirements, the CWR is exempt from NEPA’s requirements. I 
was the decision maker for the Department of the Army NEPA action and, after 
considering all of the data and analysis I received, made the decision that the 
implementation of the Rule would not result in a significant impact to the human 
environment. 

The preamble to the final rule claims that “fewer waters will be defined as “waters 
of the United States” under the rule than under the existing regulations.” While I 
disagree with that statement, if it were true, wouldn’t an EIS be needed? 

Response : 

See response to previous question. 

Did all of your staff agree with the conclusion that you did not need to do an EIS? 

Response : 

See response to previous question. 

The EA that you signed on May 27 lists Gib Owen as the first author of the 
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document. Did someone else have lead responsibility for the NEPA analysis for the 
WOTUS rule before Mr. Owen was assigned that task? Did that other person agree 
that no EIS was needed? Did you reassign responsibility for the NEPA analysis 
away from that other person? 

Response : 

Based upon the skills and expertise of those in my office, I asked Mr. Gib Owen to lead an 
effort to develop a NEPA document for the action. Mr. Owen has extensive experience 
with environmental compliance and therefore had the necessary skills and expertise to 
lead the environmental compliance effort for the Clean Water Rule. His effort led to the EA 
and FONSI, which represent my considered view. 

Has that person seen any other change in his or her position and responsibilities 
this year? 

Response : 

That individual’s grade, title, and position description have not changed. 

10. Interplay with OSM Stream Protection Rule 

In contributing to the development of the Clean Water rule, was the Corps involved 
in any way with the development of the Stream Protection Rule? If so, how did the 
Corps contribute in the development of that rule? 

Response : 

The Corps was not involved in the development of the Office of Surface Mining's (OSM’s) 
Stream Protection Rule. The Corps participated as a Federal agency during the 
interagency review process coordinated through the Office of Management and Budget 
(0MB). 

Can you describe the need to regulate waterways that lie under the surface but do 
not extend to the depth of the water table? It is the Committee’s understanding that 
these waters were already protected from mining practices through reclamation 
and bonding requirements of the existing Stream Protection rule. What was the 
identified gap in current laws and regulations that required additional protections? 
Please be specific, and include examples. 

Response : 

The Clean Water Rule does not regulate groundwater and provides an exclusion for "(v) 
Groundwater, including groundwater drained through subsurface drainage systems." 
These questions refer to the Stream Protection Rule, not the Clean Water Rule. They are 
more appropriately directed to DOi. 

Senator Rounds: 

1. Economically and Politically Significant Rule 

th 

Ms. Darcy, on September 30 you told the Committee that you understood the 
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significance of the waters of the United States rule. You stated: “It is a very 
important rule. I think it is a generational rule for the Clean Water Act.” 

When I said - “in terms of the significant changes it could make with regards to the 
number of 404 permits, the number of individuals, whether they are farmers, 
ranchers, this is one of the biggest, perhaps, political and economic deals you have 
been involved with in perhaps a generation,” you agreed and stated: “I think it is 
one of the most important rules in order to protect the water quality of this country, 
yes.” 

When I characterized the rule as “Very, very important in terms of economic impact 
and very, very important in terms of the political impact,” you said: “Yes, it is.” 

Given your testimony that the rule is “generational,” “one of the most important 
rules,” and very significant, both politically and economically, please explain to me 
how you and EPA could avoid the requirements of Executive Order 13132 on 
Federalism and the Regulatory Flexibility Act? 

A. How could you certify the rule “will not have substantial direct effects on the 
states, on the relationship between the national government and the states, or on 
the distribution of power and responsibilities among the various levels of 
government”? 

Response : 

As the agencies stated in the preamble, this rule does not have federalism implications. It 
will not have substantial direct effects on the states, on the relationship between the 
national government and the states, or on the distribution of power and responsibilities 
among the various levels of government. 

Keeping with the spirit of Executive Order 13132 and consistent with the agencies’ policy 
to promote communications with state and local governments, the agencies consulted 
with state and local officials throughout the process and solicited their comments on the 
proposed action and on the development of the rule. 

For this rule state and local governments were consulted at the onset of rule development 
in 201 1 , and following the publication of the proposed rule in 2014. In addition to engaging 
key organizations under federalism, the agencies sought feedback on this rule from a 
broad audience of stakeholders through extensive outreach to numerous state and local 
government organizations. 

B. How could you certify that the rule “will not have significant economic impacts 
on a substantial number of small entities?” 

Response : 

As stated in the preamble, under the Regulatory Flexibility Act, the impact on a substantial 
number of small entities that is of concern is any significant adverse economic impact on 
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small entities, because the primary purpose of the initial regulatory flexibility analysis is to 
identify and address regulatory alternatives “which minimize any significant economic 
impact of the proposed rule on small entities.” 5 U.S.C, § 603. The scope of jurisdiction in 
this rule is narrower than that under the previous regulations. See 40 CFR § 122.2 
(defining “waters of the United States”). Because fewer waters will be subject to the CWA 
under the Rule than are subject to regulation under the existing regulations, this action will 
not affect small entities to a greater degree than the existing regulations. As a 
consequence, this action will not have a significant adverse economic impact on a 
substantial number of small entities, and therefore no regulatory flexibility analysis is 
required. 

C. Why did you fail to do a regulatory impact analysis of the rule? 

Response : 

See Response to previous question. 

D. Why did the Army Corps and OMB classify the rule as “not a major rule?” 

Response : 

The Army did classify the Rule as a major rule. 80 C.F.R. at 37, 104 (“This action is a 
“major rule” as defined by 5 U.S.C. 804(2) based on potential indirect costs.”) 

2. Basis for determining prairie potholes and other categories of isolated wetlands 
are “similarly situated” 

During the September 30*^ hearing I asked you what your basis was for 
determining that all wetlands in these categories within a watershed are similarly 
situated, because on April 24, 2015, the Assistant Chief Counsel for the Corps said 
“the Corps has never seen any data or analysis to explain, support, or justify this 
determination.” 

You pointed to the Connectivity Report. However, that answer did not respond to 
my question. Please provide me with the information that you relied on to 
determine that the five categories of isolated wetlands in subsection (a)(7) of the 
new rule meet the new rule’s definition of “similarly situated.” Specifically, please 
provide me with the information that supports a determination that all wetlands in 
these categories “function alike” and if in the same watershed, “are sufficiently 
close to function together in affecting downstream waters.” 

A. Since alt wetlands can have at least one of the functions listed in the rule’s 
definition of “significant nexus,” are all wetlands in a watershed “similarly 
situated,” whether or not they fall within one of the (a)(7) categories? 

Response : 

No. The water must still fall in one of the (a)(7) categories, 

?gn9t<?r Fi?ghgr; 
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1. Similarly Situated Isolated Wetlands 

At the September 30 hearing I asked you about the determination in the final rule 
that prairie potholes, vernal pools, and certain other isolated wetlands must be 
evaluated in the aggregate even though “the Corps has never seen any data or 
analysis to explain, support, or justify this determination”? 

You responded by saying; “That concern was raised with EPA and, as a result, as 
you can see in the final rule, those five types of waters, including the Delmarva, 
were considered to be similarly situated for purposes of making a significant nexus 
determination, so that addition to the final rule in that memo was not supported, but 
was included in the final rule, and I am aware of what the Corps’ concerns were.” 

Can you please clarify this response? At page 6 of his April 24, 2015 memorandum, 
the Assistant Chief Counsel for the Corps very specifically stated that the Corps 
had not seen any analysis to support the conclusion that the five categories of 
isolated wetlands in new subsection (a)(7) of the rule meet the rule’s definition of 
“similarly situated.” He further said that ^e determination that these categories are 
“similarly situated” contradicts the definition of “similarly situated” in the final rule. 
Finally, he said: 

In essence, section (a)(7) in the draft final rule provides a definition of each of the 
five categories of isolated waters and then asserts that every water that fits into 
each definition is similar to all other waters that fit into that same definition within 
any single point of entry watershed. This approach is circular reasoning making 
use of a tautology, so that the determinations of “similarly situated” do not have 
much substance. 

This “circular reasoning” approach remains in the final rule. What, if anything, 
changed between the draft final and final rule to address the Corps’ concerns about 
this determination? 

Response : 

See Response to previous question, 

2. Definition of Water 

During the September 30 hearing I asked you how “water” is defined in the final 
rule. You responded by pointing to the regulatory definition of “waters of the 

United States.” That did not respond to my question. In her April 24 
memorandum on “Implementation Challenges” the Chief of the Corps’ Regulatory 
Program stated that the Corps needs a definition of “water” because “it may be 
hard to distinguish what constitutes a non-wetland adjacent water without a 
definition of ‘water.’” Further, she asked: 

A low depressional area on a farm field that ponds water after a rainstorm for then 
days, would that be considered a non-wetland adjacent water? A puddle? 

Page 12 of 15 



132 


The Corps has a definition of wetland and uses that definition to determine what is 
an “adjacent” wetland. But the new rule expands jurisdiction to now include 
adjacent water as well as adjacent wetland - without defining water. The Chief of 
the Corps Regulatory Program says that could lead to the regulation of puddles 
even though puddles are supposed to be exempt. If the Chief of the Corps’ 
Regulatory Program does not know howto distinguish between an exempt puddle 
and a regulated adjacent non-wetland, how are Nebraskans supposed to be able 
to? 

Response : 

The ambiguity discussed by the Chief of the Corps’ Regulatory Program does not exist in 
the final rule. Puddles are specifically excluded under the Clean Water Rule, as are other 
features that are created in dry land. 

The Clean Water Rule in its entirety defines what is and is not a jurisdictional water. 
Exclusions that were previously used in practice, but not specifically defined, are now 
spelled out in the new rule. If any person wants clarification on whether a feature is a 
puddle or other non-jurisdictional water, they can contact their local Corps Regulatory 
office. 

3. Definition of Ditch 

On September 30, 1 asked you how the rule defines “roadside ditch." You said you 
would check. I do not see a definition of ditch or roadside ditch in the final rule. 

The lack of definitions for these terms was also raised in the April 24 memorandum 
from the Chief of the Corps’ Regulatory Program. She said that “it may be a 
challenge to distinguish between a ditch and a tributary. Need a definition or 
clarification on a ditch.” If the chief regulator for the Corps does not know how to 
distinguish between ditch and a tributary, how can you say that this rule increases 
clarity? 

Response: 

The ambiguity discussed by the Chief of the Corps' Regulatory Program does not exist in 
the final rule. Ditches were further defined in the final rule after her comment was made. 

Ditches subject to regulation as "waters of the US" under this rule must meet the definition 
of a tributary, having a bed and banks and an ordinary high water mark and “contributing 
flow” either directly or indirectly through another water to a traditional navigable water, 
interstate water, or the territorial seas. 

Under most circumstances, state roadside ditches are excluded from regulatory 
jurisdiction. Ditches may be excluded if they meet the definition of any of the exclusions 
under paragraph (b) of the Clean Water Rule, including stormwater control features. 
Perennially flowing ditches are not excluded under the (b)(3) ditch exclusion or (b)(6) 
exclusion for engineered stormwater control structures. They would be considered an 
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(a)(5) tributary if they meet the definition of a tributary. 

The term “ditch" is not specifically defined in the rule. The agencies considered several 
options for addressing the definition of ditches but ultimately concluded that a definition of 
ditch may increase rather than decrease potential confusion. In review/ing the comments 
on the proposed rule, it is clear the terminology surrounding ditches varies widely 
regionally. The agencies will continue to rely on their existing practice of addressing the 
regulatory status and requirements with respect to ditches on more case-specific basis. 

Site characteristics may also be present to inform the determination of whether the water 
body is a ditch, such as shape, sinuosity, flow indications, etc., as ditches are often 
created in a linear fashion with little sinuosity and may or may not connect to another 
Water of the United States. 

Senator Carper: 

1 . As you may expect, low-lying Delaware depends on irrigation ditches for 
agriculture and other purposes. Many of Delaware’s ditches have been in place for 
half a century or more. Often, it is difficult to determine where the ditch ends and 
where a tributary begins. Some of these ditches currently drain into wetlands that 
are now defined as Waters of the United States. Can you please clarify when a 
drainage ditch will be regulated and when it will not? In particular, please answer: 

1) how the Army Corps, with guidance from the EPA, will determine between a ditch 
and a tributary; 2) how will the agencies determine that a ditch is redirecting a 
tributary in these type of situations; and 3) will a ditch be regulated if it leads into or 
drains a protected wetland? 

Response : 

Ditches subject to regulation must meet the definition of tributary, having a bed and banks 
and an ordinary high water mark and “contributing flow” either directly or indirectly through 
another water to a traditional navigable water, interstate water, or the territorial seas. 

Staff can determine the historical presence of tributaries using a variety of resources, such 
as historical maps, local surface water management plans, street maintenance data, 
wetlands and conservation programs and plans, as well as functional assessments and 
monitoring efforts. Evidence, such as current or historic photographs, prior delineations, or 
U.S. Geological Survey and state and local topographic maps, may be used to determine 
whether a ditch is an excluded ditch. Site characteristics may also be present to inform the 
determination of whether the water body is a ditch, such as shape, sinuosity, flow 
indications, etc., as ditches are often created in a linear fashion with little sinuosity and 
may not connect to another “water of the United States." 

Jurisdictional ditches may include ditches with intermittent flow that drain wetlands and 
flow into a traditional navigable water. 

2. Delaware’s conservation districts have long regulated state conservation 
districts have long been managing Delaware’s ditch system -including historical 
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maps of what has been a ditch and what has been a stream or tributary. Although it 
may be difficult for the Army Corps and the EPA to put together national maps on 
what is regulated and what is not regulated. However, can the Corps and the EPA 
work with conservation districts - like the ones in Delaware - that already have 
extensive maps to help provide more certainty on what is and is not regulated? 

Response : 

The Corps and other Federal agencies have been working with partners for many years to 
provide a clear and predictable process for making jurisdictional determinations under the 
CWA. The Clean Water Rule builds upon that effort and provides means to improve the 
clarity of the law and allows us to continue to work with our partners, such as the 
Delaware Division of Watershed Stewardship, to provide more certainty on what is and is 
not a jurisdictionai Water of the United States. 

3. Our state has many state roadside ditches which were constructed for storm 
water management. Will these types of ditches be regulated? 

Response : 

Under most circumstances, state roadside ditches are exciuded from regulatory 
jurisdiction. Ditches may be excluded if they meet the definition of any of the exclusions 
under paragraph (b) of the Clean Water Rule, including stormwater control features. 
However, perennially flowing ditches are not excluded under the (b)(3) ditch exclusion or 
(b)(6) exclusion for engineered stormwater control structures. They would be considered 
an (a)(5) tributary if they meet the definition of a tributary. 
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Senator Sullivan. Thank you, Secretary Darcy. 

Look, just for the record, we do this every time in this committee. 
We all want clean water. My State has the cleanest water probably 
anyplace in the world, and, to be perfectly frank, it is not because 
of the EPA. So we all want water, we know that. But we also want 
agencies that are accountable to the people and to this body. 

So let me just ask the very obvious important question. You have 
seen the memos from Major General Peabody. And these are not 
small level Corps officials. Again, I have the utmost respect for the 
Corps. These are well thought-out memos. I am just going to read 
a couple excerpts from these memos. And these are right at the mo- 
ment in which the rule is going to be finalized, so these are big, 
big disputes from a key agency. Not just any agency, a key agency, 
with regard to WOTUS. 

The April 27, 2015, memo to you said, talking about the pre- 
amble and the rule, states, “Those statements,” where you guys 
supposedly are supportive of the rule, “are not accurate with re- 
spect to the draft final rule, as the process followed to develop it 
greatly limited the Corps’ input, a practice that has continued thus 
far in the interagency review process.” 

The May 15th memo: “The documents can only be characterized 
as having been developed by EPA and should not identify the 
Corps as an author, co-author, or substantive contributor.” 

The assistant chief counsel for the Corps: “It will be difficult, if 
not impossible, to persuade Federal courts that the implicit effec- 
tive determination that millions of truly isolated waters do not in 
fact have a significant nexus with navigable interstate waters. Con- 
sequently, the draft final rule will appear to be inconsistent with 
the Supreme Court’s decision in Rapanos and SWANCC.” This is 
why we have been asking Administrator McCarthy for the legal 
opinion, which she refuses to give us because of concerns like this. 

Finally, on 15 May, a few weeks before the final rule was pro- 
mulgated, this is from, again. General Peabody: “To the extent that 
the term ‘agencies’ includes the Corps of Engineers, any such ref- 
erence should be removed. Finally, the Corps of Engineers logo 
from the final rule should be removed from these documents.” 

You have said the final rule represents the Corps’ and EPA’s ex- 
perience, the Corps’ support. These documents dramatically tell a 
different story. Who are we supposed to believe? Where are the 
documents to support your claim that the Corps supported the 
rule? And did the EPA pressure you, as the head of the Corps, to 
sign the final rule when your senior leadership obviously wanted 
nothing to do with it? 

Ms. Darcy. I was under no pressure to sign any rule. Senator. 
This has been a collaborative, joint development of this rule start- 
ing several years ago. 

Senator Sullivan. Can you explain the response? These are dra- 
matic documents. The senior-most officials in your agency were es- 
sentially saying the rule is untrue; we want nothing to do with it; 
take our name off it. Literally, take our name off it; we do not sup- 
port it; we think it is against the law. How do you respond to that? 
And this is on the eve of the rule. How do you respond to that? 

Ms. Darcy. Senator, those documents and those memos were a 
snapshot in time. 
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Senator Sullivan. No, no, no, they weren’t a snapshot in time. 
They were at the end of a long process by which several agencies, 
and again, let’s face it, it is the EPA, and the Corps is the key 
agency here, the key agency. This was not a snapshot in time; this 
was at the end of years and months of working on this rule. Your 
final civilian leadership and military leadership said we have had 
nothing to do with this, we don’t agree with this; literally, take our 
name off it. 

How did you then ignore that advice? I mean, literally, the rule 
was issued about a week later. Not a snapshot in time. We are not 
going to buy that. 

Ms. Darcy. Senator, those comments were on the draft final rule. 
The final rule that was published reflects some additional changes 
to the proposed and the draft rule that some of which the com- 
ments in those memos have been addressed. 

Senator Sullivan. Some? 

Ms. Darcy. Some, yes, sir. 

Senator Sullivan. But not all. 

Ms. Darcy. Yes, sir. 

Senator Sullivan. And again, I don’t see how you can claim that 
the Corps even supports the rule and the technical aspects of the 
rule, and the Administration, according to its brief in the Sixth Cir- 
cuit, opposing the motion by 18 States that are now challenging the 
WOTUS rule, were talking about the technical support documents, 
“the TSDs that explains that ‘the agencies are using their technical 
expertise to promulgate a rule that draws reasonable boundaries in 
order to protect the waters that most clearly have significant 
nexus, while minimizing the uncertainty of the scope of the 
WOTUS rule.” 

Then DOJ argues that the technical and scientific determina- 
tions should get the highest level of deference, which is normally 
the case in a Chevron litigation. But that might be true if the 
record to support those technical determinations came from the 
Corps. The only technical determinations in the record are state- 
ments in the technical support document. But according to the 
Corps, this is a quote, “The Corps was not part of any analysis to 
reach the conclusions described.” This is a quote from your agency. 
Let me say that again: “The Corps was not part of any analysis to 
reach the conclusions described. Therefore, it is inaccurate to re- 
flect that the agencies did this work or that is reflective of the 
Corps’ experience or expertise.” 

This is incredibly, incredibly damming. The Justice Department 
can’t rely on this agency deference when the agency itself is saying 
it had nothing to do with it. How do you respond to that? 

Ms. Darcy. Senator, the agency had some input. 

Senator Sullivan. Not according to this memo. Can I repeat 
that? “The Corps was not part of any type of analysis to reach the 
conclusions described. Therefore, it is inaccurate,” so please don’t 
be inaccurate with us, “to reflect that the agencies did this work 
or that it is reflective of the Corps’ experience or expertise.” 

Your senior people, who are probably closer to this than you are, 
are saying you had nothing to do with it. So be careful when you 
are telling the Congress of the United States that you did, because 
right here in writing there is a memo saying you didn’t. 
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Ms. Darcy. Senator, you are referring to the technical analysis. 
Some of the information that was included in the analysis was pro- 
vided by the Corps. The Corps did not do that analysis, that is cor- 
rect. 

Senator Sullivan. I see my time is up here for questions. I am 
going to turn it over to Ranking Member Whitehouse. 

We waited quite some time to get this going, so I apologize for 
starting without you. 

Senator Whitehouse. No, you should feel free to start without 
me. 

Senator Sullivan. But I would appreciate if you want to make 
an opening statement and then ask questions. She has already 
given her opening statement. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, 
U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Yes. Thank you very much. 

Ms. Darcy, thank you very much for being here once again. This 
committee is a forum in which every regulation that would help the 
environment receives opposition. Every pollutant regulation re- 
ceives opposition. Every time, every member. It is an absolute sure 
thing that from stage right over every pollutant, every member, 
every time, every regulation; and it is very unfortunate that here 
we are again on another regulation. 

Rhode Island is a downstream State, so what goes in the rivers 
upstream makes a big difference to us, and the pollutants that go 
in the water upstream come down to our rivers, come down to our 
bays. The Blackstone River is one of Rhode Island’s most important 
rivers; it has an industrial history, and a great deal of the bottom 
of the Blackstone River is industrial waste from Massachusetts 
from decades and decades ago. 

Not too long ago, Narragansett Bay, up in the north, was 
unfishable and unswimmable, and it is a really important resource 
to our State of Rhode Island to have Narragansett Bay be fishable 
and swimmable. And the Clean Water Act and the Waters of the 
United States rule have been essential to that progress, and while 
there can be argument over the scope and the details of the rule, 
that hasn’t been what has been the issue. There has been just a 
full-on, party-wide, absolute attack on this rule, and I think it is 
very regrettable, because I think the Clean Water Rule has been 
very effective at helping particularly States like Rhode Island that 
tend to be downstream States, and it is a big deal for us. 

So if my colleagues want to address technical improvements that 
we think we should make, of course I am always open to that. But 
the conversation on this has been largely preposterous. Doc 
Hastings, the former Representative, said that no body of water in 
America, including mud puddles and canals, wouldn’t be at risk of 
job-destroying Federal regulation. It is the historic power grab that 
poses a fundamental threat to our way of life. 

You hear this extreme rhetoric about a rule whose purpose is to 
keep our waters clean so that pollutants aren’t dumped into a ditch 
and then the foreseeable next big rainstorm washes them down 
into our bay. 
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Now, the Supreme Court cases are challenging; they give EPA 
and the Army Corps some very difficult responsibilities. I think 
that the rule is, by and large, pretty consistent with the Supreme 
Court decisions. If you wanted something different, well, the Su- 
preme Court kind of has set the ground rules for this. 

So, like I said, we are open, I think, on this side of the aisle to 
considering technical adjustments to make this a more effective 
and fair rule, but that is not what I detect here in this room today; 
it is, once again, every regulation, every pollutant, every member, 
every time from the Republican side. 

I yield back my time. 

Senator Sullivan. Do you want to ask questions? 

Senator Whitehouse. Let me just ask Ms. Darcy if there is any- 
thing that she would like to say. She got cut off a couple times in 
the last questioning and didn’t get a lot of time for her answers. 

You remember the chairman’s questioning. Perhaps you would 
like to provide some positive answers to what he had to ask you. 

Ms. Darcy. Thank you. Senator Whitehouse. 

I would just like to clarify that when you asked about the Pea- 
body memos, the content of those memos were things that were 
considered during the development of the rule. And as I said ear- 
lier, some of the considerations and changes that were made to the 
final rule between the draft final rule and the final rule are reflec- 
tive in some of the concerns that the Army Corps of Engineers had. 

But it is my job as the Assistant Secretary of the Army for Civil 
Works to oversee the policy development of the 404 Program, along 
with all of the other responsibilities, and I had to make some deci- 
sions in making the final rule decisions. Some of those agreed with 
the Corps of Engineers recommendations; some did not. 

Senator Whitehouse. But in your position as the Assistant Sec- 
retary, do you feel comfortable that your position was heard, con- 
sidered, and reflected in the final rule? 

Ms. Darcy. Yes, I do. 

Senator Whitehouse. Thank you very much. 

Senator Sullivan. Senator Barrasso. 

Senator Barrasso. Thank you very much, Mr. Chairman. 

Senator Inhofe. Let me explain first. I would normally be next. 
Senator Barrasso has a commitment, so it is fine if you want to go 
ahead and go, and I will go back into my turn after Senator 
Cardin. 

Senator Barrasso. Well, thank you very much. Senator Inhofe. 
I appreciate the opportunity. 

Madam Secretary, I want to read the story that was on the front 
page of the New York Times September 18th of this year. The story 
is entitled Family Pond Boils at Center of Regulatory War In Wyo- 
ming. Regulatory war in Wyoming. 

The story highlights the plight of a young man, Andy Johnson. 
He is 32, he is a welder, he is a part-time caterer, he is a father 
of four girls, lives in Fort Bridger, Wyoming. The article talks 
about a pond that Mr. Johnson built on his property the EPA now 
says violates the Clean Water Act, and that he should have gotten 
a permit from the Army Corps of Engineers. Now, Wyoming has al- 
ready said it is OK to do this, but this is the Army Corps of Engi- 
neers. 



139 


The article says, “Mr. Johnson and his wife spent $50,000, most 
of their savings, to create a pond of water to help his 10 head of 
cattle and 4 horses.” Now, this is the front page of the New York 
Times because of what is going on with the regulatory war in this 
country. “Mr. Johnson and his family have been threatened with 
fines, $37,500 a day, thanks to the EPA and the Corps’ heavy- 
handed management of water policy.” 

The article states the family has accrued fines of as much as $16 
million. He sold off most of his livestock to pay his legal fees, envi- 
ronmental studies. 

Something is terribly wrong with the EPA and your agency 
where you destroy people’s lives over a pond. A pond. You may 
claim your rule and regulatory approach is based on science, but 
it certainly is not based on common sense. 

And I don’t want to see this happen to any more Wyoming fami- 
lies, families anywhere in the country. Why should any family trust 
the EPA or the Corps with this Waters of the United States rule 
that will ultimately empower unelected, unaccountable bureaucrats 
to steamroll families, take their college savings, clean out their re- 
tirement accounts. This is abysmal. Arid when the EPA, through its 
actions, gets talked into the front page of the New York Times with 
an article about Wyoming, you can tell how much overreach there 
is here. 

Any answer to this? 

Ms. Darcy. Senator, I believe that the Clean Water Rule that we 
have promulgated will help to improve the clarity for those people 
who have questions about the reach of the Clean Water Rule. I 
think the science has demonstrated that there is connectivity be- 
tween different bodies of water, and that is an important consider- 
ation when we decide whether an activity should be permitted or 
not in a jurisdictional water. 

Senator Barrasso. And a $16 million fine against this Wyoming 
family, 32-year-old family of four daughters, wants to get them to 
college. You are going to provide better clarity to them, is that 
what you just said? 

Ms. Darcy. That is what we intend to this in this rule. 

Senator Barrasso. Well, it is pretty clear, when they have a $16 
million fine, that the EPA certainly thinks that they have the au- 
thority to do this. 

You know, there is so much in these Army Corps memos that 
Senator Sullivan started, described how your agency was essen- 
tially out of the loop in a lot of the decisionmaking that went into 
developing this rule. 

I have been very critical of how this rule has been drafted, very 
critical of how agencies like the EPA have applied a heavy hand 
to farmers, to ranchers, to small businesses in their management 
of water. I can only imagine how many families like the Johnsons 
have already been bullied by bureaucrats, having their livelihoods 
threatened simply putting a shovel into the ground. 

Statements in the Corps memo about the EPA’s conclusions like 
the Corps was not part of any type of analysis to reach the conclu- 
sions described means the EPA was really driving the train, not 
the Corps. And without the Corps’ involvement, it appears to me 
the rule that was developed is completely arbitrary. 
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I mean, the Corps’ own memo says, “In the Corps’ judgment, the 
documents contain numerous inappropriate assumptions, with no 
connection to the data provided, misapplied data, analytical defi- 
ciencies, logical inconsistencies. As a result, the Corps review could 
not find a justifiahle basis in the analysis for many of the docu- 
ments’ conclusions.” 

So I want to give you the opportunity to state whether you feel 
your agency was pushed around, marginalized by the EPA, because 
that is what your own people are saying about these memos. 

Ms. Darcy. I do not believe that we were pushed around, bullied, 
or marginalized by any other Federal agency during this process. 

Senator Barrasso. So the people that work for you are wrong. 

Ms. Darcy. No, the people who work for me who are in the Corps 
of Engineers had some differing opinions on some of the final deci- 
sions that needed to be made in order to finalize this rule. 

Senator Barrasso. So a District Court judge in North Dakota 
concluded that the process used to develop the rule is inexplicably 
arbitrary and devoid of a reasoned process. The judge issued a pre- 
liminary injunction preventing the rule from going into effect in 13 
States, including Wyoming. And if you truly want to provide cer- 
tainty and clarity, you will withdraw this rule and start over with 
a process that reaches out to States and local governments, and is 
not arbitrary and devoid of a reasoned process. 

That is why I would ask that you support bipartisan legislation 
that we have introduced. Bipartisan; we have Democratic co-spon- 
sors, it is not just those on the right side of the panel, bipartisan 
co-sponsors. It is called the Federal Water Quality Protection Act. 
It gives your agency a chance to go back, write a rule, reaches out 
to States, protects vulnerable farmers, ranchers, families, and com- 
munities. 

Ms. Darcy. We are currently implementing the rule as proposed 
in those 13 States, Senator, and we stand behind that rule. 

Senator Barrasso. Mr. Chairman, I am going to continue to 
work with the majority leader and getting a vote on this bipartisan 
legislation so we can get it to the floor and rewrite the rule. Thank 
you, Mr. Chairman. 

Senator Sullivan. Thank you. 

Senator Cardin. 

Senator Cardin. Thank you, Mr. Chairman. 

Ms. Darcy, thank you very much for your service, and thank you 
for being here. I have listened to the hearing, and I am somewhat 
perplexed with what the purpose of the hearing is. Those who are 
listening to this, I am not sure they are gaining much other than 
a debate among the members about the implementation of the 
Clean Water Act. 

I agree with Senator Whitehouse. It seems to me that it would 
be one thing if we were talking about the merits of a rule. We can 
argue the specifics, but it seems to me what we are arguing about 
here makes little sense. 

I would hope we are not arguing about the merits of the Clean 
Water Act. The Clean Water Act has been responsible for improv- 
ing the public health of the people of this country. In my own State 
of Maryland, the Chesapeake Bay, which I have talked about fre- 
quently to the members of this committee, is critically important 
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to our life. It is our economic life, it is our social life, it is iconic 
to Maryland’s history, and the Clean Water Act is a critical part. 
And knowing what waters are going to he protected that lead into 
the Chesapeake Bay is critically important. 

I also hope it is not being disputed that the reason why the 
Obama administration initiated a rule is because of two Supreme 
Court decisions that confused the definitions of what are regulatory 
waters of the U.S. and required a response. And we have been 
waiting for a response, and the Obama administration has taken 
the initiative to bring forward a rule, and that is what it should 
be. 

I listened to Senator Barrasso’s concerns about a landowner. 
Those concerns exist under the circumstances prior to this rule 
being formulated. That is nothing new. And it has been difficult for 
landowners because they don’t know whether they are going to be 
regulated or not until we had some clarity from the rules that have 
been proposed. So I think clarity is very, very important in this re- 
gard. 

So we are not talking about the merits; now we are talking about 
the process that was used between the Army Corps and the Envi- 
ronmental Protection Agency. And my understanding of the dis- 
agreement, to the extent there is a disagreement, during the con- 
sultation process, is the Army Corps wanted a broader definition 
of waters that would be regulated. 

I don’t know the internal discussions, but it seems to me EPA 
ultimately issued a regulation that was narrower, and that seemed 
to be the public comment that took place during the process of err- 
ing on the side of caution, rather than broadness. And my guess 
is if the rule would have been broader, my colleagues who are 
being critical of the process would have been more critical of the 
result. 

So I am somewhat confused as to the focus of this hearing. 

Ms. Darcy, as I understand it, I am reading from your testimony, 
and I want to make sure I understand this correctly from your po- 
sition. The final rule was not only the product of EPA and Army 
collaboration, but was improved by a lively and productive inter- 
agency process. Is that your testimony? 

Ms. Darcy. Yes, Senator. 

Senator Cardin. And that was stand shoulder-to-shoulder with 
our colleagues at EPA in support of the merits of the final rule and 
the process used to develop it. 

Ms. Darcy. Yes, Senator. 

Senator Cardin. Thank you. Thank you, Mr. Chairman. 

Senator Sullivan. Senator Wicker. 

Senator Wicker. Thank you, Mr. Chairman. 

Ms. Darcy, this hearing is about whether this rule is legal. There 
is, of course, an appeals court in one section of the country who has 
expressed serious doubts as to whether it is legal. I share those 
doubts. But in order for it to be legal, it has to be signed off on 
not only by you and by the Administrator of the EPA, but it has 
to be based on certain criteria developed by the two agencies. 

Now, in the preamble, which I take it you subscribe to, the pre- 
amble? 

Ms. Darcy. Yes. 
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Senator Wicker. Thank you. You say the emersion of science 
along with the practical expertise developed through case-specific 
determinations across the country in diverse settings. Case-specific 
determinations across the country in diverse settings. What does 
that mean? 

Ms. Darcy. It means that in making determinations across the 
country, that individual cases were considered when the discus- 
sions with the Corps staff and EPA were being developed to put 
this rule together. 

Senator Wicker. Individual cases. 

Ms. Darcy. Yes, sir. In order to make a determination, you have 
to look at the on-the-ground conditions in many instances, so those 
were some of the cases that were discussed. 

Senator Wicker. All right. But in your letter, dated August 28, 
back to Chairman Inhofe, you state your letters seek field observa- 
tions relied upon by the Army for certain statements in the tech- 
nical support document and the rule. The letters suppose that 
there are specific field observations in the administrative record 
that correspond to each statement. In fact, rather than relying on 
individual field observations, the rule was the product of yields of 
collaborative decisionmaking, and so on and so forth. 

It seems to me that your letter, which I just quoted, contradicts 
the statement in the preamble that there were case-specific deter- 
minations across the country. 

Ms. Darcy. Senator, the case-specific determinations that were 
discussed and included in the conversation in developing the final 
rule were part of the examples that our technical folks discussed 
when developing the rule. 

Senator Wicker. But they were not field observations or specific 
field observations in the administrative record, because that’s what 
your letter just said. 

Ms. Darcy. The field observations that were discussed as part of 
the development of the rule aren’t like a specific condition in one 
specific area. 

Senator Wicker. I noticed you turned to counsel on that ques- 
tion. Can you supply to the committee, on the record, what the 
case-specific determinations across the country and in diverse set- 
tings actually is in this case? 

Ms. Darcy. I will consult with counsel, but if at all possible we 
will provide that for the record. 

Senator Wicker. OK, why wouldn’t it be possible? 

Ms. Darcy. This rule is undergoing litigation, so within the pa- 
rameters of the litigation is what I would have to be mindful of. 

Senator Wicker. OK, we will deal with you on that. 

Also, the preamble is also contradicted by the assertions of Gen- 
eral Peabody in his letter dated April 24, which the Chairman has 
already pointed out. General Peabody seems to underscore and sup- 
port the statement in your letter dated August 28 when he says the 
preamble of the proposed rule and the draft final rule state that 
the rulemaking has been a joint endeavor by the EPA and the 
Corps, and that both agencies have jointly made significant find- 
ings, reached important conclusions, and stand behind the final 
rule. Those statements are not accurate with respect to the draft 
final rule, as the process followed to develop it greatly limited the 
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Corps’ input, a practice that has continued thus far in the inter- 
agency review process. 

It just seems to me, Ms. Darcy, that this statement contradicts 
the preamble and that we have a situation here where the political 
appointee to the Corps of Engineers does indeed support the rule, 
but that the great body of fact-finding behind it is not there. What 
would you say to that assertion? 

Ms. Darcy. I would say that what is reflected in the Peabody 
memos are considerations that the Corps had which had been 
raised to me, those considerations and concerns. Many were deci- 
sions that had to be made as to what was going to be included in 
the final rule, and those decisions were mine to make. 

Senator Wicker. But not based on field observations? 

Ms. Darcy. Much of the technical expertise and experience of the 
Army Corps of Engineers was considered when making many of 
these decisions. 

Senator Wicker. Thank you. Thank you, Mr. Chairman. 

Senator Sullivan. Senator Rounds. 

Senator Rounds. Thank you, Mr. Chairman. 

Secretary Darcy, since 2001, the Supreme Court decision in 
SWANCC, no isolated wetland has been found to be jurisdictional. 
However, under the new WOTUS rule there are five categories of 
isolated wetlands that you now expect to regulate, because the final 
rule makes a legal determination that these categories are simi- 
larly situated. This means that you will look at aggregate impacts 
when deciding whether there is significant nexus to navigable wa- 
ters. 

The Prairie Pothole Region, which includes South Dakota, en- 
compasses 5.3 million acres of land in the Midwestern United 
States. Can you tell how many acres of land in the United States 
are impacted by all five categories of this new provision? 

Ms. Darcy. I don’t have that number with me. Senator, but I 
would be happy to try to find it for you. 

Senator Rounds. I would appreciate it if we could get that. Just 
an assumption: pretty significant amount of land in the United 
States. Fair statement? 

Ms. Darcy. Yes. But, again, the exact number we will provide to 
you. 

Senator Rounds. OK. What is the basis for determining that all 
wetlands in these categories within a watershed are similarly situ- 
ated? 

Ms. Darcy. Senator, during the scientific consideration that we 
did through the connectivity report that was reviewed by the 
science advisory board, the potential for connectivity of those kinds 
of water bodies and the impact that they might have a connection 
to a downstream navigable water is present, which means that it 
is a possibility. That’s why you can do a significant nexus test. 
That if it is determined that there is a significant nexus between 
that kind of water and its impact to a downstream navigable 
water, if that determination is made, then that would be a jurisdic- 
tional water. 

Senator Rounds. You recognize that this rule would make some 
significant changes in the definitions of waters of the United 
States? 
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Ms. Darcy. It is possible that if there is a significant nexus be- 
tween those five similarly situated types of waters, that there could 
be some impact to downstream waters, and that is the ultimate 
goals, is to try to prevent negative impacts to the downstream wa- 
ters. 

Senator Rounds. But you also understand, and in your testi- 
mony you indicated that 404 permits are a critical part of the re- 
sponsibility of the Corps in terms of determining the issuance of 
those and that they impact not only quality of water, but it also 
impacts because they want certainty, economic activity as well. 
Fair statement? 

Ms. Darcy. Yes. 

Senator Rounds. So you understand how critical. And the reason 
why it is so important for a lot of people out there, the business 
community, a lot of people depending upon the availability of ac- 
cess to the shores, the waterways and so forth, this is a pretty im- 
portant economic decision, isn’t it? 

Ms. Darcy. Yes, and the health of the water is also a very cru- 
cial economic decision. 

Senator Rounds. But this was not made in a vacuum. The Corps 
of Engineers clearly understood how important this decision in de- 
termining what is and what is not included in the waters of the 
United States, this was not something that you took on lightly. You 
understood the significance of it. 

Ms. Darcy. Yes, sir. 

Senator Rounds. I am just curious. You indicated litigation. Do 
you know how many different lawsuits you are involved with right 
now on this particular rule? 

Ms. Darcy. I know that 31 States have sued. I think there are 
an additional I think maybe 60 to 70 cases. 

Senator Rounds. I think right now, if I could, I think right now, 
according to our information, I think there are like 22 different 
lawsuits involving 31 separate States of the United States right 
now on this particular rule. Clearly, the impact of this rule for 
these States, I think you were right in your determination that this 
was a very important rule that you have made some interpreta- 
tions on. Fair to say? 

Ms. Darcy. It is a very important rule. I think it is a 
generational rule for the Clean Water Act. 

Senator Rounds. If we look at not just the combination of lit- 
erally what is in this particular case the political outlook for all of 
these States, when you have this many bodies all sitting side-by- 
side challenging what has been done in this particular case, and 
then you look at the impact economically in terms of the significant 
changes it could make with regard to the number of 404 permits, 
the number of individuals, whether they are farmers, ranchers, this 
is one of the biggest, perhaps, political and economic deals you 
have been involved with in perhaps a generation? 

Ms. Darcy. I think it is one of the most important rules in order 
to protect the water quality of this country, yes. 

Senator Rounds. Not only for our water quality, but in terms of 
the political impacts, the political challenges involved, and the eco- 
nomic impact as well. Fair to say? 

Ms. Darcy. There are challenges, yes. Senator. 
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Senator Rounds. But would you agree with my statement? 

Ms. Darcy. That it is the largest? 

Senator Rounds. One of the largest. Very, very important in 
terms of economic impact and very, very important in terms of the 
political impact. 

Ms. Darcy. Yes, it is. 

Senator Rounds. Thank you. Appreciate it. 

Thank you, Mr. Chairman. 

Senator Sullivan. Senator Fischer. 

Senator Fischer. Thank you, Mr. Chairman. 

And thank you. Secretary, for being here today. 

In Nebraska, we are blessed with wonderful natural resources, 
and we want to make sure that we manage our water resources in 
an appropriate manner. I agree with Senator Whitehouse; the 
Clean Water Act is an important piece of legislation. It has been 
very beneficial across the United States. We differ on this rule, 
however. 

In Nebraska, our natural resource districts, we have different ba- 
sins in Nebraska that are resource districts. They work to help 
manage groundwater. The State manages surface water. And to- 
gether I think we manage our resources very well. We also work 
with the Corps very well in Nebraska. 

For example, we had a levee system in the eastern part of the 
State where we worked with the Corps, and it was completed last 
year. And that protects the drinking water in basically our urban 
areas on the eastern part of the State, the drinking water for over 
half of our population. It is important that we work together in 
being able to manage those resources and protect our citizens to 
make sure they do have clean drinking water. 

We had a hearing of this committee in Nebraska in March on 
waters of the U.S., and a great panel of Nebraskans came to speak 
on the issue and presented good information. In Nebraska we have 
a broad consensus of varied groups that are opposed to these rules. 
It is not just the usual suspects of farmers and ranchers. We hear 
that all the time: farmers and ranchers are going to be hit by this 
rule. You bet they are. My neighbors are going to be hit by it. 

But also our natural resource districts are opposed, our cities are 
opposed, our counties are opposed, our homeowners are opposed, 
our home builders are opposed, our associated general contractors 
are opposed. So it is a wide group of stakeholders. 

Twenty-five percent of the cost of a new home right now is due 
to rules and regulations, and our home builders know that we are 
putting an American dream out of reach by adding more rules and 
regulations, because most of us aren’t going to be able to afford to 
own our own home in the future if the Government continues on 
in this way. 

In your August 28th letter to Chairman Inhofe, you said that the 
EPA made changes to the final WOTUS rule to address the Corps’ 
concerns. But the only substantive changes made were to expand 
the jurisdiction. No changes were made to address the regulatory 
overreach identified by the Corps. 

Did you raise with the EPA the Corps’ concern that “many thou- 
sands of miles of dry washes and arroyos in the desert southwest, 
even those ephemeral dry washes, arroyos, etcetera, carry water in- 
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frequently and sometime in small quantities”? Were any changes 
made to address that? 

Ms. Darcy. In the final rule? 

Senator Fischer. Yes. 

Ms. Darcy. I don’t believe so. 

Senator Fischer. Did you raise with the EPA the Corps’ concern 
that the new definition of adjacent used arbitrary distances to es- 
tablish jurisdiction that according to the Corps “are not supported 
by science or law”? Were any changes made to address that con- 
cern? 

Ms. Darcy. We did raise that concern with EPA, as we did with 
the other concerns in the Peabody memo and, yes, there was an ad- 
dition made to the final rule that would take out to the 100-year 
floodplain the waters that could be considered when doing a signifi- 
cant nexus test. 

Senator Fischer. Did you raise with the EPA the Corps’ concern 
under the rule prairie potholes, vernal pools, and certain other iso- 
lated wetlands must be evaluated in the aggregate even though 
“the Corps has never seen any data or analysis to explain, support, 
or justify this determination”? Were any changes made to address 
that concern? 

Ms. Darcy. That concern was raised with EPA, and as a result, 
as you can see in the final rule, those five types of waters, includ- 
ing the Delmarva, were considered to be similarly situated for pur- 
poses of making a significant nexus determination, so that addition 
to the final rule in that memo was not supported, but was included 
in the final rule, and I am aware of what the Corps’ concerns were. 

Senator Fischer. And I know there is a lot of uncertainty out 
there. You said your hope was that this rule would clarify it. So 
I would like to go over just a few questions that were raised by the 
Corps in an April 24tli memo that General Peabody sent to you. 
These are questions that people all across Nebraska certainly have. 

First, how is water defined? According to the Corps, you need a 
definition to avoid regulating puddles. Is that true? 

Ms. Darcy. I am sorry, I didn’t hear the last. To regulate what? 

Senator Fischer. Puddles. 

Ms. Darcy. Puddles. There is an exemption of puddles in the 
final rule, that they will not be regulated. 

Senator Fischer. How is water defined in the rule? 

Ms. Darcy. The definition of navigable waters of the United 
States has not changed in the final rule. 

Senator Fischer. How can you tell if a category of water is simi- 
larly situated? 

Ms. Darcy. The determination was made for the similarly situ- 
ated five kinds of water based on the science that was provided 
through our connectivity report. 

Senator Fischer. Thank you. 

And if I may, Mr. Chairman, how do you define a roadside ditch? 

Ms. Darcy. I believe it is defined in the exclusions, but actually 
I would have to check on the definition of roadside ditch. Other 
ditches are defined and exempt in the final rule. 

Senator Fischer. I am over my time, but I would like to submit 
some questions for the record, please. Thank you. 

Thank you, Mr. Chair. 
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Senator Sullivan. Senator Markey. 

Senator Markey. Thank you, Mr. Chairman, very much. 

And thank you. Assistant Secretary Darcy, for being here today 
as the committee adds to the already very extensive consultation 
and review that the Army Corps and the Environmental Protection 
Agency have undertaken in crafting the recently finalized Clean 
Water Rule. 

But before I get to the Clean Water Act, I wanted to thank you 
and the Army Corps for your work on the Boston Harbor dredging. 
That project will be critical as the Port of Boston continues its 385- 
year history in the 21st century. Thank you. I also appreciate the 
Corps’ work on the Muddy River project. I think you know there 
are some ongoing discussions about how we can ensure that the 
project will provide flooding protection over the long-term, espe- 
cially factoring in climate change, and I would like to have an op- 
portunity to speak with you more about those concerns at a later 
time. 

The drama of rivers in the United States catching on fire com- 
pelled the enactment of the Clean Water Act, which gave the Gov- 
ernment broad authority to limit water pollution. As the 1972 Con- 
ference Report and two Supreme Court rulings have made clear, 
the EPA and the Army Corps have the authority to address pollu- 
tion beyond traditional navigable waters. The Clean Water Act is 
one of America’s great successes. It has supported improvement in 
our economy and ecosystems, and it continues to work. Our rivers 
don’t catch fire anymore, and people can even swim in the Charles 
River now, which was impossible for most of my life. 

But given litigation in the last decade, the EPA and the Army 
Corps needed to update their implementation of the Clean Water 
Act, which leads to the new rule that we are discussing today. 

Now, some say that the new Clean Water Rule does not go far 
enough, while others, like the National Farmers Union, prefer this 
rule over its previous iterations. So I want to ask you. Secretary 
Darcy, a few questions about the development of this rule. 

First, the memos being discussed today reveal conflicting opin- 
ions within the Corps on the policy decisions made in the rule. Isn’t 
it true that internal discussions are an important part of the rule- 
making process? 

Ms. Darcy. Yes, Senator. 

Senator Markey. I assume many people in the Army Corps 
worked on this rule. Shouldn’t we expect that some would feel that 
the rule should be made more stringent? 

Ms. Darcy. Yes, Senator. 

Senator Markey. Do the memos reflect the official opinion of the 
Army? 

Ms. Darcy. No. 

Senator Markey. Were the issues raised by the memos covered 
in the final rule? 

Ms. Darcy. Some of the issues were addressed and changed as 
a result of that, yes. 

Senator Markey. Critics of the rule have voiced concern over the 
agency’s provision of a legal rationale for the rule. But isn’t it true 
that the rule, while proposed, included an entire appendix entitled 
Legal Analysis, which spoke to those concerns? 
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Ms. Darcy. That’s correct. 

Senator Markey. And, similarly, isn’t it true that the first sec- 
tion of the final rule’s technical support document entitled Statute, 
Regulations, and Case Law, that the legal issues also spoke to 
those concerns over the span of 86 pages? 

Ms. Darcy. Yes. 

Senator Markey. So I think it is pretty clear that there was a 
very thorough consultation process; that there was a very thought- 
ful set of discussions that took place; that there was in fact a sup- 
porting set of documents to hack up the basis for the decisions 
which were made, as the concerns had been raised. 

So I think that the Army Corps did a good job. It is a tough job, 
but it is one where, it seems to me, that you balanced the interests 
that were at stake and tried to come down with good judgments. 
And I think you did it, and I think you also did it legally, and you 
did it with the backup analysis, which is required under the law. 
So I just wanted to compliment you on your very good work. 

And I thank you, Mr. Chairman, for having this hearing. 

Ms. Darcy. Thank you. Senator. 

Senator Sullivan. Thank you. 

Senator Inhofe. 

Senator Inhofe. Thank you, Mr. Chairman. 

Let me put something in perspective here. I have enjoyed listen- 
ing to both sides, and this has been a discussion that has been 
going on for a long time. This Administration has a policy of, if you 
can’t get something passed by people who are answerable to the 
people of America, then do it through regulation. In other words, 
what you can’t get done through legislation, do through regula- 
tions. 

Well, this has been through that. I think we can all say histori- 
cally the States have had jurisdiction over the water. The exception 
has always been navigable. I understand that and I agree that that 
exception should be there. And I think everyone up here does agree 
with that. 

But I would say this. It was about 6 years ago that there was 
an attempt to do this legislatively. It was Senator Feingold and 
Congressman Oberstar, from Wisconsin and Minnesota. Not only 
was the legislation defeated, resoundingly, but both Senator Fein- 
gold and Congressman Oberstar were defeated at the next election. 

I am saying this is a huge issue. That was a prominent issue in 
that election. And to say that consultation took place with farmers 
and ranchers, they weren’t farmers and ranchers from Oklahoma. 
And to give you an idea of the significance of this issue in terms 
of property rights, in terms of just what is right and wrong, the 
chairman or the president, I guess his title is, of the Farm Bureau 
in Oklahoma is Tom Buchanan. Tom Buchanan was making a 
speech, and in his speech he said, of all the problems of farmers 
and ranchers in Oklahoma, the Ag Committee doesn’t really handle 
these, it is the overregulation by the EPA. That is what his state- 
ment is, the overregulation by the EPA. 

Now, he was talking about endangered species, talking about a 
lot of other things, certainly cap-and-trade, but he said the No. 1 
concern of all the problems we are having with the overregulation 
that is killing us, and this is the Farm Bureau talking, is the 
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WOTUS issue. This is the one that they are most concerned about. 
And when you read it, you can talk about all these things, adjust- 
ments you are making, but in reality it didn’t happen. 

On May the 15th, just 12 days before you signed the final 
WOTUS rule. General Peabody, and a lot of us have been talking 
about General Peabody. He is a Major General, and his title is the 
Deputy Commanding General for Civil and Emergency Operations. 
He is way up there at the top. You would agree with that, wouldn’t 
you? 

Ms. Darcy. Yes, sir. 

Senator Inhofe. General Peabody sent you a memo saying that 
the economic analysis and technical support document for the final 
rule made inappropriate assumptions, misapplied data, and in- 
cluded analytical deficiencies and logical inconsistencies. Was he 
right? 

Ms. Darcy. I don’t agree with him. 

Senator Inhofe. All right. “As a result, the Corps’ review could 
not find a justifiable basis in the analysis for many of the docu- 
ments’ conclusions.” 

General Peabody went on to tell you the Corps’ name and logo 
should be removed from these documents. This is a quote, it is not 
me talking, this is General Peabody: “To either imply or portray 
that the United States Army Corps of Engineers is a co-sponsor, co- 
author, or contributor to these documents is simply untrue.” 

Now, if the Corps refused to claim authorship of these docu- 
ments, why did you put the Army’s name on them? 

Ms. Darcy. Because the Army does support the rule and the doc- 
uments in the development of the rule. 

Senator Inhofe. Isn’t it the job, though, of the Corps of Engi- 
neers to make the statements on which their support is going to 
be based? 

Ms. Darcy. It is the job of the Army Corps of Engineers to in- 
form me, as well as others, as to their experience and expertise, 
and it is up to me to make a final decision on behalf of the Army. 

Senator Inhofe. And you disagreed with the statements that he 
made. 

Ms. Darcy. I disagree that the analysis was flawed. 

Senator Inhofe. So you disagreed with him? 

Ms. Darcy. I had economists in my office review the economic 
analysis and the technical analysis. 

Senator Inhofe. I really regret this, but these things have to be 
talked about. 

On August 27th, Judge Erickson, of the District of North Dakota, 
issued an injunction that prevented the WOTUS rule from going 
into effect in 13 States, as we have been talking about, because the 
rulemaking record is inexplicable, arbitrary, and devoid of a rea- 
soned process. Is that Federal judge wrong? 

Ms. Darcy. I disagree with that finding. I think the process was 
legitimate. I think it is defensible in both law and in process. 

Senator Inhofe. In fact, she said. Judge Erickson noted, “On the 
record before the court, it appears that the standard is the right 
standard because the agencies say it is.” 

Now, it doesn’t do any good to ask you if you agree with that or 
disagree with that, but is everybody wrong here except you? We 
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have talked about General Peabody, we have talked about Federal 
judges. We have talked about the overwhelming number of people 
in the United States, 32 of the States coming out overtly opposing 
it. Is everybody wrong? 

Ms. Darcy. I don’t believe everyone is wrong. Senator. I believe 
that the rule is going to show that we are going to provide protec- 
tion for the waters, which is what our responsibility is under the 
Clean Water Act. 

And I think that this rule brings clarity to a rule that had confu- 
sion. We were asked by the Supreme Court, Justice Roberts en- 
couraged both agencies to develop a rule. We were encouraged by 
Congress, by stakeholders to develop a rule to clarify the impact of 
those court decisions, as well as what the impact should be on cov- 
ered waters. 

Senator Inhofe. A lot of the statements that were made by Gen- 
eral Peabody, he was making recommendations of changes. He 
would say, no, I don’t want my name attached to it. But in doing 
so, he was recommending making changes in the final document. 
And I know there has been some discussion about this, maybe you 
can find one or two that was made, but they really weren’t. The 
things that he found issue with were not changed in the final docu- 
ment. 

We will be talking about this, as we have in the past, for a long 
period of time. Hopefully, we will be able to stop this again. This 
is considered to be, by the people in my State of Oklahoma, the 
most significant raid that they have ever had, and they are very 
much concerned about it. So I regret that you are in the position 
that you are in, but I am glad I am in the position I am in. 

Thank you, Mr. Chairman. 

Senator Sullivan. Thank you. Senator Inhofe. 

I think Ranking Member Whitehouse and I are going to conclude 
with a few additional questions. 

Senator Inhofe. Could I interrupt just for a moment? 

Senator Sullivan. Sure. 

Senator Inhoee. I am sorry. I was reminded by my staff. I would 
like to ask for a copy of the analysis by your economists and the 
technical experts you used, who advised you. I would like to have 
a copy of that advice. Is that all right? 

Ms. Darcy. Sure. 

Senator Sullivan. So, Secretary Darcy, thank you for answering 
the questions and being the sole witness at this hearing. It is an 
important hearing, and I am going to address a little bit what Sen- 
ator Cardin had mentioned, hey, what is this about. It is about 
oversight. But let me ask you a couple additional questions here. 

There is kind of a theme and Senator Markey was focused on it, 
that, hey, look, this is internal policy debates. You are kind of mak- 
ing the same kind of narrative here. And we understand when that 
is the case, right? Agencies have internal policy debates; there is 
a pushing, to-ing, fro-ing on what the right decision is. And when 
that happens Senator Markey used the term balance of views, pol- 
icy discussion. You are kind of insinuating, hey, there are reason- 
able alternatives here that we had the option to deal with. And I 
think that sounds good. 
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I think what has really concerned so many of us is that it is actu- 
ally not true. It is not true. This is not one of those examples of, 
hey, on the one hand, on the other hand. Let me give you just a 
few. There are a lot. I will just mention a few. 

In the May 15th memo from the Chief of the Corps Regulatory 
Program, he stated to you, so this is like 2 weeks before the final 
rule is going to be issued, “It is patently inaccurate.” This isn’t 
gray. It is patently inaccurate. The final rule states that the action 
the rule does not have any tribal implications. That is in there. 

He states that is patently inaccurate because both the expansion 
and loss of jurisdiction of the waters of the U.S. may have signifi- 
cant affects on tribes and their resources. And certainly in my 
State. Like Senator Fisher, I held a hearing on the WOTUS rule 
in Alaska, and one of the most powerful witnesses was the mayor 
of the North Slope Borough saying that this would have an enor- 
mous impact on their borough, tribal entities on the North Slope 
of Alaska. Enormous. 

So this isn’t kind of a balanced, hey, you know, maybe we got it 
right, maybe we got it wrong. I am going to thread the needle here. 
Patently inaccurate. 

Let me give you another example. In the April 24, 2015 memo, 
“Arbitrary limits within the definition of neighboring,” when he is 
talking about the extent of the rule, “are not rooted in science and 
beyond the reasonable reach of defining adjacency by the rule.” 

So these are your experts, whom I assume have a lot more exper- 
tise on the science than you do. And they are not low level guys; 
they are senior guys. And they are saying that the limits you are 
defining in the rule are not rooted in science. There is a lot of talk 
on this committee about, hey, we have to base things on science. 
Your experts, and again, this isn’t black and white; they are saying 
this is not rooted in science. 

Let me give you a third example. This relates to the issue of ad- 
jacent waters, where the final rule automatically regulates all wa- 
ters within 100 feet of a tributary or other water and all waters 
within 1,500 feet of a tributary or other waters if located in the 
100-year floodplain. 

The final rule and the preamble says, “The adjacency provision,” 
which your expert said was not rooted in science, “is based on the 
best available science.” That is what the preamble of the rule says. 
Your top scientist and expert, probably a lot more experienced than 
you, says that is not true. The adjacency provision is based on the 
best available science, the intent of the Clean Water Act, and case 
law, and is consistent with the experience of the agencies in mak- 
ing case-specific nexus determinations. That is what the rule says. 

So again. General Peabody comes back to you and says, actually, 
that is not true. Based on how many feet there are between bodies 
of water, it cannot be based on the Corps’ expertise and experience 
because the Corps does not record distances in their jurisdictional 
determinations. 

So again you have a senior expert who is saying it is not true. 
So this narrative of, hey, we are threading the needle, one side is 
saying one thing, reasonable people can disagree, your senior peo- 
ple. And this wasn’t a snapshot in time, this was at the end of a 
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year’s long process with the top experts in your agency. They are 
coming out saying this is not a gray area. 

Make the call, Madam Secretary. You are the political leader. 
They are telling you it is black and white. They are telling you it 
is black; you are saying it is white. 

That is why we are so concerned here. That is why we are so con- 
cerned here. How do you respond to the patently inaccurate? May 
15th, your top expert says that the rule says this is not going to 
have any tribal implications. He comes back and says that is pat- 
ently wrong. How do you explain that? How do you then go, no, you 
are wrong; I am right? How do you do that? 

I am just curious, because it seems to me this is not a judgment 
call, this is not a policy call; this is black and white. Your senior 
people are saying black; you are saying white. I think because you 
are being told by the EPA to do that, but you have said that you 
weren’t. So how do you explain that? 

How do you explain these other ones? How do you say that it is 
based on science when your top official who knows the science 
probably better than you do says, no, don’t say it is based on 
science because it is not? How do you explain those away? 

Ms. Darcy. Senator, the adjacency determinations are based on 
science. 

Senator Sullivan. And the general said, “Arbitrary limits within 
the definition of neighboring are not rooted in science.” 

Ms. Darcy. The definitions for neighboring, as well as adjacent, 
were based on the connectivity report that the science advisory 
board provided, and there needed to be a decision made as to 
where the bright line would be drawn as to what was going to be 
jurisdictional and considered to be an appropriate water body to be 
considered for significant nexus test. 

Senator Sullivan. Are you more of an expert on these issues 
than General Peabody or the people who drafted those memos? 

Ms. Darcy. I don’t believe that I am more of an expert. I believe 
that it is my responsibility in the position where I sit that I have 
to make decisions as to what should be included in the rule in 
order to carry out our obligations under the Clean Water Act. 

Senator Sullivan. So you have the authority as a political ap- 
pointee to look at your folks not on a judgment call, but just say, 
hey, general, I know you know more about science than I do, but 
you are wrong; I am right. 

I think Senator Inhofe made a really good point that it seems 
like everybody is wrong with the exception of you in this case, and 
the EPA. 

Ms. Darcy. I don’t believe everyone is wrong. I believe that if 
there is a difference of opinion, and it is my responsibility to make 
a call, that is my job. 

Senator Sullivan. Look, I am not trying to badger you here, but 
there is a broader issue at play; it is the issue of what I am sure 
you are familiar with, it is called Chevron deference. And the Con- 
gress, through the courts and the Supreme Court and through our 
roles here, provides agencies a lot of deference. We do it in laws. 
I actually think we do it too much. The courts certainly provide 
that deference, that Chevron deference to agencies. 



153 


So when an agency makes a call and it is reviewed by a court, 
the court says, hey, we are going to give the agency deference be- 
cause we know that the rule was based on the unique expertise 
and experience of the agency. 

That is what Chevron deference is, isn’t it? That is why your 
rules are not considered arbitrary and capricious, right? 

Ms. Darcy. Correct. 

Senator Sullivan. But the problem here is that we have memo 
after memo from the top people in your organization saying this 
was not based on our expertise or our experience. So it kind of un- 
dermines the whole idea of Chevron deference that we grant to 
agencies like you. 

And that is why I think you are going to continue to lose in the 
Federal courts, because if the rule is not based on the expertise and 
experience of senior Corps officials, you may have made the call 
that black is really white when your team is telling you that is not 
the case, but I think you are going to have a hard time convincing 
a court that you deserve Chevron deference when the expertise and 
experience of your agency, according to your own experts, was not 
part of this rule. 

Do you have a comment on that? 

Ms. Darcy. The final rule is based on the Department of the 
Army being the agency. The fact that the memos are now part of 
the public record in some of the court cases that are being devel- 
oped, I will wait to see what the courts do as far as Chevron def- 
erence with regard to those memos. 

Senator Sullivan. OK. It is a very serious issue, and that is why 
we are holding a hearing. 

Let me just ask a final question. There are a lot of concerns on 
the Federal regulatory process. I think we in the Congress need to 
do a lot more in terms of oversight on this process, whether it is 
in the development of rules, and this is what we are focused on 
here, the development of rules; whether it is in the legality of rules, 
and not the Corps, but the EPA. Two Supreme Court terms in a 
row, big rules that they have issued, the Supreme Court has said 
have violated the Clean Air Act. 

In the application of rules, and in a stunning statement, and I 
mentioned at the outset, but I am just stunned by it, the Adminis- 
trator of the EPA essentially said, hey, whether we win or lose in 
the Supreme Court, it doesn’t really matter because those Amer- 
ican people who they are supposed to be represented, that we rep- 
resent, they have to do what we say anyways. 

I am amazed that my colleagues on the other side of the aisle 
don’t look at that statement by the EPA Administrator and just 
drop their jaws in shock. That is the most arrogant thing I have 
seen. 

Do you agree with that? Because right now WOTUS, there are 
a lot of people who don’t like WOTUS. There are a lot of problems 
with WOTUS from a legal perspective. The Corps even said so. 
Again, I read the memos. They think it is not going to pass muster. 
Of course, the administrator thinks it does, but she probably 
doesn’t even care because millions of Americans are going to have 
to abide by it before the Supreme Court finally rules on it. 
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Do you think that that is the way the regulatory system in 
America should work? And do you think the Administrator’s com- 
ment that drips with arrogance about what her role in the Federal 
Government is, do you think that is appropriate? 

Ms. Darcy. I believe the Administrator was commenting on her 
situation, and my comment here on the waters of the U.S. rule is 
that we are acting within the legal framework that we have been 
presented with, partly because the Supreme Court recommended 
that the Department of the Army and the EPA develop a rule 
under this Clean Water Act, and that is what we have done. 

Senator Sullivan. But your own chief counsel thinks that this 
is likely not going to pass constitutional muster. 

Ms. Darcy. No, sir. My chief counsel believes it does. The deputy 
chief counsel for the Army Corps of Engineers at that point in time 
believed it would not. 

Senator Sullivan. OK. OK. 

Senator Whitehouse. 

Senator Whitehouse. Madam Secretary, is it a novelty for there 
to be lively, even intense disagreements, in the internal agency de- 
liberations and in the interagency process that lead up to a regu- 
latory recommendation? 

Ms. Darcy. Are they unusual, is that what your question is? 

Senator Whitehouse. Would it be a novelty for there to be lively 
and even intense disagreements within the internal agency process 
and within the interagency process as the Eederal Government pre- 
pares a regulation? 

Ms. Darcy. No. 

Senator Whitehouse. It happens pretty often, doesn’t it? 

Ms. Darcy. Yes, sir. 

Senator Whitehouse. And let me ask you one other question, in 
the context of this being this like massive outreach of Federal 
power that is going to forbid a farmer from clearing his ditch and 
so forth. Are there any activities that you can identify, any at all, 
that were exempt from permitting requirements before this final 
rule that now the rule reaches out to and grabs where it wouldn’t 
have before? 

Ms. Darcy. No. 

Senator Whitehouse. Thank you very much. 

Senator Sullivan. Thank you. Secretary Darcy. We appreciate 
your willingness to answer these questions. This is, as I mentioned, 
an important issue. 

Senator Cardin asked, what is this about? This is about over- 
sight. This is about oversight. This is about our constitutional role 
with regard to agencies. The American people clearly want more 
oversight of agencies like the EPA. 

And again, I am a big fan of the Corps, but on these kinds of 
issues they are critical, and what is really critical is that the agen- 
cies and our Federal Government take action and promulgate rules 
that are based on the intent of Congress and statutes, and that is 
what we are trying to continue to focus on. I think my colleagues 
on both sides of the aisle would agree with that. 

What we are trying to do, and Senator Barrasso mentioned it, if 
the rules don’t do that, then what we should do is to work to pass 
a law. And we are working to pass a law, and we have bipartisan 
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support on a new clean water rule law, and I would encourage my 
colleagues on both sides of the aisle in this committee to co-sponsor 
that important piece of legislation by Senator Barrasso. 

Thank you again. This hearing is adjourned. 

[Whereupon, at 11:59 a.m., the subcommittee was adjourned.] 
[Additional material submitted for the record follows:] 
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United States Senate 

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 
VV;V>H!Nf(TON< GC JGSIG AI 


July 6,2015 


The Honorable Jo Ellen Darcy 
Assistant Secretary of the Army (Civil Works) 
1 08 Army Pentagon 
Washington, D.C. 20310-0108 


Dear Ms. Darcy: 

On June 29, 201.5, you and the Administrator of the Environmental Protection Agency (EPA) 
published a final rule to revise the definition of the term “waters of Oie United States” 
(WOTUS) in regulations issued by both agencies. 80 Fed, Reg, 37054 (Jun, 29, 2015). 

Under a Memorandum of Agreement Between the Department of the Army and the 
Environmental Protection Agency Concerning the Determination of the Geographic Jurisdiction 
of the Section 404 Program and the Application of the Exceptions Under Section 404(f) of the 
Clean Water Act, dated January 19, 1989, the Corps of Engineers has primary responsibility for 
making jurisdictional determinations, subject to a “special case” designation by EPA, of which 
there have been fewer than a dozen. 

In addition, under a June 5, 2007 Memorandum of Agreement between the Army and EPA, a 
jurisdictional determination for intra-state, non-navigable, isolated waters potentially covered 
solely under 33 C.F.R. §328. 3(a)(3) is elevated to EPA and Corps headquarters. Since the 
SWANCe decision in 200 1 , no such water has been found to be regulated under the Clean Water 
Act. 

In order to understand the bases for the decisions made by the Army in promulgating the 
WOTUS rule, please respond to the following requests. 

Scientific studies and field observations 

Please provide me with copies of jurisdictional determinations or other documentation 
memorializing the following field observations, including a reference to the page on which the 
requested information is found. If none exist, please so state. Do not create post hoc 
justifications for the final rule. 

1. All field observations relied upon by the Army in developing the final rule that correlate 
the presence of an ordinary high water mark and the magnitude, frequency, and duration 
of flow (based on actual measurements) that therefore provide support the following 



Ms. Jo-Elien Darcy 
July 6,2015 
Page 2 


157 


statemenls: “The science also supports the conclusion that sufficient volume, duration, and 
frequency of How are required to create a bed and banks and ordinary high water mark.” 80 
Fed. Reg. at 37066. “The physical indicators of bed and banks and ordinary high water mark 
(OH WM) demonstrate that tliere is sufficient volume, frequency, and flow in tributaries to a 
traditional navigable water, interstate water, or the territorial seas to establish a significant 
nexus.” Technical Support Document (TSD), at 234. 

2. All field observations relied upon by the Army in developing the final rule that correlate 
the presence of features on the ground identified using light detecting and ranging data 
(LiDAR), and the magnitude, frequency, or duration of flow that reaches a navigable 
water, based on actual measurement of flow. 

3. All field observations relied upon by the Army in developing the final rule to support the 
statement that “lake and stream gage data, elevation data, spillway height, historic water 
flow records, flood predictions, statistical evidence, the use of reference conditions, or 
through the remote sensing and desktop tools described above” are reliable indicators that 
a stream formerly existed in a particular location and the magnitude, frequency, and 
duration of flow to a navigable water from such a former stream, based on evidence of 
flow to a navigable water provided by such a stream. 80 Fed. Reg. at 37077. 

4. All field observations relied upon by the Army in developing tire final rule to conclude 
that all streams meeting the definition of tributary have a significant nexus to navigable 
water that (i) address ephememl streams specifically, and that (ii) demonstrate that such 
streams provide flow to a navigable water. For such streams, please indicate whether 
such flow is provided through a surface connection, a shallow subsurface connection, or 
an aquifer and please include the quantification of such flow. 

5. All field observations relied upon by the Army in developing the final rule that purport to 
find a coimection between an ephemeral stream or geographically isolated body of water 
and navigable water thi'ough the movement of water through an aquifer, and any 
determination in such studies that the base flow of the navigable water came from the 
ephemeral stream or geographically isolated body of water. 

6. Ail field observations relied upon by the Anny in developing the final rule that support 
the conclusion that all waters located within 100 feel of the ordinary high water maik of a 
water identified in subsection (a)(1) through (5) of the WOTUS definition have a 
“significant nexus" to navigable water. $0 Fed. Reg. at 37085. 

7. All field obser\'ations relied upon by the Army in developing the final rule that support 
the conclusion that all waters located in the lOO-year floodplain of a water identified in 
subsection (a)(1) through (5) of the WOTUS definition and not more than 1,500 feet from 
the ordinary high water mark of such water have a “significant nexus” to navigable 
water. 80 Fed. Reg. at 37085. 
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8. A!! field observations relied upon by Army in developing the final rule that support the 
conclusion that all waters located within 1,500 feet ofthe high tide line of a water 
identified in subsection (a)(1) through (5) ofthe WOTUS definition and all waters within 
1 ,500 feet of the ordinary high water mark of the Great Lakes have a “significant nexus” 
to navigable water. 80 Fed. Reg. at 37085. 

9. All field observations relied upon by tlie Army in developing the final rule that support 
the conclusion tliat “all water” in the 1 00-year flood plain of a navigable or interstate 
water or a territorial sea and “all water” within 4,000 of the ordinary high water mark of 
any jurisdictional water, including a tributary as defined above, potentially have a 
significant effect on navigable water. In particular, please provide copies of the 
jurisdictional determinations that support the following statement: “the agencies’ 
experience and expertise indicate that there are many waters within the 1 00-year 
floodplain of a traditional navigable water, interstate water, or the leititorial seas or out to 
4,000 feet where the science demonstrates that they have a significant effect on 
downstream waters.” 80 Fed. Reg. at 37059. 

Significant nexus 

Since tile SWANCC decision in 200 1 , no intra-state, non-navigab!e, isolated waters has been 
found jurisdictional relying solely on 33 C.F.R. §328.3(aX3). 

Under the final rule, jurisdiction over such waters could be established by any one of the 
following functions: 

(i) Sediment trapping, 

(ii) Nutrient recycling, 

(iii) Pollutant trapping, transformation, filtering, and transport, 

(iv) Retention and attenuation of flood waters, 

(v) Runoff storage, 

(vi) Contribution of flow, 

(vii) Export of organic matter, 

(viii) Export of food resources, and 

(ix) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, 

nesting, breeding, spawning, or use as a nursery area) for species located in a 

water identified in paragraphs (a)(1) through (3) of this section. 

The preamble to the final rule says “non-aquatic species or species such as non-resident 
migratory birds do not demonstrate a life cycle dependency on the identified aquatic resources 
and are not evidence of biological connectivity for purposes of tliis rule.” 80 Fed. Reg. at 37094. 

However, use. of water as habitat by “resident” birds and other animals and the movement of 
insects and seeds via any kind of bird (referred to as “dispersal”) can establish jurisdiction. Id 
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According to the Connectivity Report “[p]lants and invertebrates disperse to and from prairie 
potholes via ‘hitclihiking’ on waterfowl.” Connectivity Report at 5-5. Further, according to the 
Technical Support Document, any bird, even a migratory bird, can establish jurisdiction by 
dispersing seeds and insects, “Migratory birds can be an important vector of long-distance 
dispersal of plants and invertebrates between non-floodplain w'etlands and the river network, 
although their influence has not been quantified.” TSD, at 1 12. 

The Teclmical Support Document refers 30 times to dispersal by organisms such as birds and 
mammals of plants (as seeds) and invertebrates (as eggs), including the following statement: 
“Plants and invertebrates can also travel by becoming attached to or consumed and excreted by 
waterfowl. Id, (citing Amezaga et al. 2002). Dispersal via waterfowl can occur over long 
distances. Id. (citing Mueller and van der Valk 2002).” TSD, at 334 (emphasis added). 

According to the Technical Support Document, groundwater is a “hydrologic flowpath.” See 
TSD at 129, 1 32, 1 48. Similarly, overland flow of water and shallow subsurface flow is 
considered a Connection. 80 Fed. Reg. at 37063, 37070-72, 37085-86, 37089-90, 37093-94. For 
example, according to the discussion of vernal pools in the Technical Support Document, these 
pools “typically lack permanent inflows from or outflows to streams and other water bodies,” 
they can be “connected temporarily to such waters via surface or shallow subsurface flow (flow 
through) or groundwater exchange (recharge)." TSD, at 344 (emphasis added). Finally, water 
storage is a connection. See, e.g . , TSD, at 99, 1 77. According to the Teclmical Support 
Document: 


Wetlands and open waters in non-floodplain landscape settings (hereafter called 
“non-floodplain wetlands”) provide numerous functions that benefit downstream 
water integrity. These functions include storage offloodwater; recharge of ground 
water that sustains river baseflow; retention and transformation of nutrients, 
metals, and pesticides; export of organisms or reproductive propagules (e.g., 
seeds, eggs, spores) to downstream waters; and habitats needed for stream 
species. This diverse group of wetlands (e.g., many prairie potholes, vernal pools, 
playa lakes) can be comiected to downstream waters through surface-water, 
shallow subsurface-water, and groundwater flows and througli biological and 
chemical connections. TSD, at 98. 

1. Please explain the difference between a resident and non-resident migratory bird. 

2. Has die Army ever sought to establish jurisdiction over water based on waterfowl or 
mammal excretions? 

3. Has the Army ever sought to establish jurisdiction over water based on the attachment of 
insects and seeds to birds or mammals? 

4. Has file Army ever sought to establish jurisdiction over geographically isolated water 
based on infilU'ation of that water into the ground, the allegation that the water reaches a 
groundwater aquifer, the allegation that the aquifer recharges surface water at some other 
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location, and the allegation that the surface water that obtains part of its baseflow from 
this groundwater recharge eventually reaches navigable water? If yes, please provide 
copies of the relevant jurisdictional determinations. 

5. Is there any water within 4000 feel of a water identified in §328.3(a)(l)through (5) that 
could not provide at least one of the listed functions? 

6. What makes a nexus provided by a function significant? 

7. The 2008 Rapanos guidance states: 

It is clear . . . that Justice Kennedy did not intend for the significant nexus standard to be 
applied in a manner that would result in assertion of jurisdiction over waters that he and 
the other justices determined were not jurisdictional in SWANCC. Nothing in this 
guidance should be interpreted as providing authority to assert jurisdiction over waters 
deemed non jurisdictional by SWANCC. 

Could the significant nexus definition in the final rule allow the Army to assert 
jurisdiction over waters deemed non jurisdictional by SWANCC1 


Given that the final rule is complete, and the information requested all pertains to the record 
basis for the final rule, we expect the information requested to be readily available. For that 
reason, please provide the requested information within 30 days. 
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lilnitcd States Senate 

COSSMITltE ON ENVIRONMENT AND pliBl iC WORK! 


July 27,2015 


The Honorable Jo Ellen Darcy 
Assistant Secretary of the Army (Civil Works) 
lOS Army Pentagon 
Washington, D.C. 20310-0108 

Dear Secretary Darcy: 

Thank you for your prompt response to my July 16, 2015 letter to you requesting certain 
documents, the existence of which only recently came to ray attention, relating to the 
development of the revised definition of the term “waters of the United States” (WOTUS). 

SO Fed. Reg. 37054 (Jun. 29, 2015), 

These documents, which include staff memoranda to Major General John Peabody, Deputy 
Commanding General for Civil and Emergency Operations, U.S. Army Corps of Engineers, and 
memoranda from Peabody to you, contain signiUcant information that is highly relevant to this 
Committee’s constitutional responsibility to oversee executive branch implementation of our 
nation’s laws. 

Specifically, while interspersed with staff recommendations and legal conclusions that I 
understand you wish to keep confidential and hidden from the American public, the facts in these 
documents support my conclusion, and the conclusion of the 30 states that have already filed 
lawsuits challenging the final WOTUS rule, that the rule is lacking factual, technical and legal 
support. 

I also was surprised to leam that, even though the rule was purportedly a joint effort of EPA and 
the Corps, it appears that the Corps did nol receive the draft final rule until EPA submitted it to 
interagency review on April 3, 2015, and, according to Peabody’s April 27, 201 5 memorandum 
to you, “the proces.s followed to develop it greatly limited Corps input.’’ 

Some of the factual information in these documents also appears to be directly responsive to my 
July 6, 2015, letter to you asking for the documents in the administrative record that reflect the 
“agency experience and expertise” that is the purported basis for the final rule. These recently 
obtained documents, as well as some of your responses to hearing questions and statements in 
existing Corps guidance, confirm my suspicion that many of the determinations that purport to 
support expanded jurisdiction in the final WOTUS rule were not based on the experience and 
expertise of the Corps. 
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Accordingly, while I am still expecting a timely and complete response to my July 6 letter, 
please confirm by July 30, 2015, the following factual conclusions drawn from these materials. 

Previous field observations requests 

Request #1 from July 6 letter 

All field observations' relied upon by the Army in developing the final mle that correlate 
the presence of an ordinary high water mark and the magnitude, frequency, and duration 
of flow (based on actual measurements) that therefore provide support the following 
statements: “The science also supports the conclusion that sufficient volume, duration, and 
frequency of flow are required to create a bed and banks and ordinary high water mark.” 80 
Fed. Reg. at 37066. “The physical indicators of bed and banks and ordinary high water mark 
(OH WM) demonstrate that there is sufficient volume, frequency, and flow in tributaries to a 
traditional navigable water, interstate water, or the territorial seas to establish a significant 
nexus." Technical Support Document (TSD), at 234. 

Factual information fiom July 17 document production relevant to this oversight request 

"[TJhe draft final rule asserts CWA jurisdiction bv rule over every 'stream ' in the United 
Stales, so long as that stream has an identifiable bed, bank, and OHWM, That assertion 
of jurisdiction over every stream bed has the effect of asserting CWA Jurisdiction over 
many thousands of miles of dry washes and arroyos in the desert southwest, even though 
those ephemeral dry wastes, arroyos, etc. carry water infrequently and sometimes in 
small quantities if those features meet the definition of a tributary, ” April 24, 2015 
Memorandum to Peabody (emphasis in original), 

“The TSD emphasizes that the agencies undertook a very thorough analysis of the 
complex interactions between upstream waters an wetlands and the downstream rivers to 
reach the significant nexus conclusions underlying the provisions of the draft final rule... 
[TJhe Corps was not part of any type of analysis to reach the conclusions described: 
therefore, it is inaccurate to reflect that 'the agencies ' did this work or that is reflective 
of Corps experience or expertise. " May 15, 2015 Memorandiun to Peabody. 

“The TSD does not provide support for the determination of how 'significance ‘ will be 
measured in the SND [significant nexus determination] or what is 'more than speculative 
or insubstantial? ' ” May 1 5, 20 1 5 Memorandum to Peabody. 

"The Corps also had no role in performing the analysis or drafting the TSD. " May 1 5, 
201 5 Memorandum to Peabody. 

"It is inaccurate to reflect that the Corps experience and expertise is reflected in the 
conclusions drawn wilhin the document. ” May 15, 2015 Memorandum to Peabody. 
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Given the above statements of fact from these recently obtained documents, please 
confirm that the Army does not have a record of field observations supporting tlie 
determination in the final rule that every “stream” that meets the final rule definition of 
“ti’ibutaiy” has a significant nexus to navigable water. 

Request #2 from July 6 letter 

All field obsetvations relied upon by the Army in developing the final rule that correlate 
the presence of features on the groiuid identified using light detecting and ranging data 
(LiDAR), and the magnitude, frequency, or duration of flow that reaches a navigable 
water, based on actual measurement of flow. 

Factual information from Corps guidance and tlie July 17 document production relevant 
to this oversight request 

"A Guide to Ordinary High Water Mark (OHWM) Delineation for Non-Perennial 
Streams in the Western Mountains. Valleys, and Coast Region of the United States " 

(Aug. 2014) states that it is not appropriate to use remote sensing information alone to 
establish the presence of an OHWM, 

Given this Corps guidance and the statement of fact quoted above tliat tlie TSD does not 
reflect the Corps experience and expertise, please confirm that the recommendations in 
the final rule relating to use of LiDAR to establish federal jurisdiction are not based on a 
record of Army field observations. 

Request #3 from July 6 letter 

All field observations relied upon by the Army in developing the final rule to support tlie 
statement that “lake and stream gage data, elevation data, spillway height, historic water 
flow records, flood predictions, statistical evidence, the use of reference conditions, or 
through the remote sensing and desktop tools described above” are reliable indicators that 
a stream formerly existed in a particular location and the magnitude, frequency, and 
duration of flow to a navigable water from such a former stream, based on evidence of 
flow to a navigable water provided by such a stream. 80 Fed. Reg. at 37077, 

Factual infoiTnatioii from July 17 document production relevant to this oversight request 

"May be a challenge to identify a ditch that is a relocated tributary or excavated in a 
tributary. How far back in history does the regulator need to go? If it can 't be 
determined definitely who bears the burden of proof? The landowner or the agency? 

Need to provide a .set of tools/resources that the field can use to make the determination 
of the history of a ditch. " Appendix B to April 24, 2015 Memorandum to Peabody. 

Given the above statements of fact and related questions, as well as the statement of fact 
that the TSD does not reflect Corps experience and expertise, please confirm that the 
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Army does not have a record of field observations that support a determination that the 
tools listed in the preamble to tlie final nile are reliable indicators that a ditch was a 
relocated tributary or an excavated tributary and that the former tributary had a 
significant nexus to navigable water. 

R equest #4 from July 6 letter 

All field observations relied upon by the Army in developing the final rule to conclude 
that all streams meeting the definition of tributary have a significant nexus to navigable 
water that (i) address ephemeral streams specifically, and that (ii) demonstrate that such 
streams provide flow to a navigable water. For such streams, please indicate whether 
such flow is provided through a surface connection, a shallow subsurface connection, or 
an aquifer and please include the quantification of such flow. 

Factual information from July 17 document production relevant to this oversight request 

Given the statements of fact identified as relevant to Request #1, above, please confmn 
that the Army does not have a record of field observations supporting the determination 
in the final rule that every “ephemeral stream” that meets the final rule definition of 
“tributary” has a significant nexus to navigable water. 

Reouest #5 from July 6 letter 

All field observations relied upon by the Array in developing the final rule that purport to 
find a connection between an ephemeral stream or geographically isolated body of water 
and navigable water through the movement of water through an aquifer, and any 
determination in such studies that the base flow of the navigable water came from the 
ephemeral stream or geographically isolated body of water. 

Factual infnnnation from responses to hearing questions and the July 17 document 
nroduction relevant to this oversight request 

In response to questions for the record from our February 4, 2015 hearing on the WOTUS 
rule you stated that: “The Corps has rtever interpreted groundwater to be a jurisdictional 
water or a hvdroioffic connection because the Clean Water A c t (CWA) does pot provid e 
such authori ty" (emphasis added). 

Further, with respect to the assertion of jurisdiction over geographically isolated water, 
your documents state that since the Supreme Court decision in SfVANCC, no 
geographically isolated water has been found to be jurisdictional. “None of the isolated 
JDs [Juiisdictional Determinations] resulted in a positive deterininalion of jurisdiction. ” 
May 15, 2015 Memorandum to Peabody. 

Given the above factual statements, please confirm that the Amy does not have a record 
of field Qb.servations supporting the assertion of federal jurisdiction over ephemeral 
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sti-eams that do not have a surface connection to navigable water or over other 
geographically isolated bodies of water, by alleging a connection through a groundwater 
aquifer. 

Request #6 from July 6 letter 

All field observations relied upon, by the Army in developing the final rule that support 
die conclusion tlial all waters located within 100 feet of the ordinary high water mark of a 
water identified in subsection (aXl) through (5) of the WOTUS definition have a 
“significant nexus” to navigable water. 80 Fed. Reg. at 37085. 

Factual information from July 17 document production relevant to this oversight request 

'‘Approved JDs are not required to indicate the distance from the aquatic resource to the 
nearest tributary OHWM. ” May 15, 2015 Memorandum to Peabody. 

“Neither the Rapanos Guidance nor the form used to implement that guidance (which is 
used by the Corps to document AJDs) requires the. Corps to indicated the distance that an 
adjacent wetland is located from the nearest Jurisdictional tributary's OHH'M or HTL 
[high tide line] M’hen evaluating whether a significant nexus exists, and in making a 
jurisdictional determination concerning such waters. Rather, the Guidebook that 
accompanies the Raponos Guidance indicates that consideration will be given to the 
distance between the tributary and traditionally navigable water (TNW) such that the 
effect of the tributary on the TNiV is not speculative or insubstantial. The Guidebook 
further states that, “it is not appropriate to determine the significant nexus based solely 
on any specific threshold of distance (e.g. betM'een a tributary and its adjacent wetland or 
between a tributary and the TNW). ” April 24, 2015 Memorandum to Peabody. 

Given the fact that the Corps’ JDs do not include distance to the nearest tributary, and 
adjacency currently applies to wetlands, not all waters, please confirm that the Army does 
not have a record of field observations supporting the assertion of federal jurisdiction 
over all water located within 100 feet of the OHWM of a tributaiy. 

Request #7 from July 6 letter 

All field observations relied upon by the Army in developing the final rule that support 
the conclusion that all waters located in die 100-year floodplain of a water identified in 
subsection (a)(1) through (5) of the WOTUS definition and not more than 1,500 feet from 
the ordinary high water mark of such water have a "significant nexus” to navigable 
water. SO Fed. Reg. at 37085. 
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Factual information from July 1 7 document production relevant to this oversight request 

Given the fact that, as noted by the factual statement quoted above, Corps JDs do not 
include distance to the nearest tributary, and adjacency cunentiy applies to wetlands, not 
all waters, please confirm that the Army does not have a record of field observations 
supporting the assertion of federal Jurisdiction over all water located in the 1 00-year 
floodpiaiii and not more than 1,500 feet of the OHWM of a tributary. 

Request #8 from July 6 letter 

All field observations relied upon by Army in developing the final rule that support the 
conclusion tliat ail waters located witliin 1,500 feet of the high tide line of a water 
identified in subsection (a)(1) tiirough (5) [sic, should be “(3)”] of the WOTUS definition 
and all waters within 1,500 feet of the ordinary high water mark of the Great Lakes have 
a “significant nexus” to navigable water. 80 Fed. Reg. at 37085. 

Factual infomiation from July 17 document production relevant to this oversight request 

Given the fact that, as noted by the statement quoted above, Corps JDs do not include 
distance to the nearest high tide line, and adjacency currently applies to wetlands, not all 
waters, please confirm that the Army does not have a record of field observations 
supporting the assertion of federal jurisdiction over all water located within 1,500 feet of 
the high tide line of a water identified in subsection (a)(1) through (3) of the WOTUS 
definition and all waters within 1 ,500 feet of the ordinaiy high water mark of the Great 
Lakes. 

Request #9 from July 6 letter 

All field observations relied upon by the Army in developing the final rule that support 
the conclusion that “all water” in the 100-year flood plain of a navigable or interstate 
water or a territorial sea and “all water” within 4,000 of the ordinary high wafer mark of 
any jurisdictional water, including a tributary as defined above, potentially have a 
significant effect on navigable water. In particular, please provide copies of the 
jurisdictional determinations that support the following statement: “the agencies’ 
experience and expertise indicate that there are many waters within the 100-year 
floodplain of a traditional navigable water, interstate water, or the territorial seas or out to 
4,000 feet where the science demonstrates that they have a significant effect on 
downstream waters.” 80 Fed. Reg. at 37059. 

Factual information from July 17 document production relevant to this oversight request 

"The TSD stales that the 4,000-fool distance threshold limit for (a)(8) waters ‘will 
protect the type of waters that in practice have been determined to have a significant 
nexus on a case-specific basis. ' This statement is unfounded. The isolated JDs reviewed 
for the Economic Analysis by EPA to estimate the change in jurisdiction were originally 
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considered under the 2003 SWANCC guidance; therefore, jurisdiction was determined 
based on whether there was an intentate/foreign commerce connection; the Jurisdiction 
M’os not analyzed through a SND. “ May 1 5, 2015 Memorandum to Peabody. 

I note that this statement remains on page 356 of the final TSD. Please confirm that the 
Army does not have a record of field observations that support the conclusion that “all 
water” in the 1 00-year flood plain of a navigable or interstate water or a territorial sea and 
“all water” within 4,000 of the ordinary high water mark of any jurisdictional water, 
including a tributary, potentially have a significant nexus to navigable water. 

New request on isola te d waters and significant nexus 

Based on the concerns raised by these recently obtained documents, please also address the 
following: 

1 , All Anny field obseivations relied upon by the Army to support the conclusion that 
Prairie potholes, Carolina and Delmarva bays, pocosins, western vernal pools in 
California, and Texas coastal prairie wetlands, “function alike and are sufficiently close 
to function together in affecting downstream waters” and therefore “are considered 
similarly situated by rule.” 80 Fed. Reg. at 37059. 

Factual information fioin July 17 document production relevant to this oversight request 

"[T]he draft final rule ... characterizes literally millions of acres of truly ‘isolated’ waters (i.e,. 
wetlands that have no shalloM’ substtri'ace or confined surface connection with the tributary 
systems of the navigable waters or interstate waters) as ‘similarly situated. ' April 24, 2015 
Memorandum to Peabody (emphasis in original). 

“The draft final rule would declare that alt isolated waters in each of those five listed categories 
of Isolated waters are ‘similarly situated, ‘ btti the Corps has never seen any data or analysis to 
explain, support, or justify this determination. ” April 24, 2015 Memorandum to Peabody. 

“[TJhe definition in section (a)(7) for the five categories of isolated waters are not based on any 
findings that those isolated waters 'are sufficiently close together [sic] to j'unction together in 
affecting downstream waters ’ as required by the definition of ‘similarly situated. ‘ [], EPA ‘s 
technical staff has demonstrated that in some areas prairie potholes (for example) are located 
close together and, in other cases, they are spaced far apart. ” April 24, 2015 Memorandum to 
Peabody. 

“Need delineation manuals for these waters or at least a definition of the waters, vegetation 
characteristics, etc. ” Appendix B to April 24, 2015 Memorandum to Peabody. 


Please confinn that the Army does not have a record of field observations to support the 
detenuination in the final rule that Prairie potholes, Carolina and Delmarva bays, pocosins. 
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western vernal pools in California, and Texas coastal prairie wetlands, “function alike and are 
sufficiently close to function together in affecting downstream waters” and tlierefore should be 
considered similarly situated by rule. 

2. All Army field observations relied upon by the Army to support the .significant 
nexus determinations in tlie final rule. 

Factual information from July 1 7 document production relevant to this oversight regtiest 

"The TSD emphasizes that the agencies undertook a very thorough analysis of the 
complex interactions between upstream waters and wetlands and the downstream rivers 
to reach the significant nexus conckmons underlying the provisions of the draft final 

rule [TJhe Corps was not part of any type of analysis to reach the conclusions 

described; therefore, it is inaccurate to reflect that ‘the agencies ' did this work or that is 
reflective of Corps experience or expertise. " May 15, 2015 Memorandum to Peabody. 

" The TSD does not provide support for the determination of how 'significance ' will be 
measured in the SND [significant nexus determination] or what is ‘more than speculative 
or insubstantial'^" May 15, 2015 Memorandum to Peabody. 

Please confirm that the Army does not have a record of field observations to support the 
determination in the final rule that all waters in the categories that are jurisdictional by rule have 
a significant nexus to navigable water. 

Given that the information needed to respond to these requests has already been compiled in 
these documents and are readily available to you, I request a response to this letter by July 30, 
2015. Please organize your responses individually and in the same order as the questions appear 
in this letter. 


..^''SincSrcly, 



James M. Inhofe 
Chairman 

Committee on Environment and Public Works 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSIST AMT SECRETARY 
aWL WORKS 
Ida ARMY PENTAGON 
WASHINGTON OC 20310-0108 

2 6 AUG 20ts 


The Honorable James M. Inhofe 
Chairman 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 


Dear Chairman Inhofe: 

Thank you for your July 6, 2015 and July 27, 2015 letters regarding the 
Environmental Protection Agency (EPA)/Departmenf of the Army (“the agencies”) 
final Clean Water Rule (“the rule”) defining the scope of Clean Water Act jurisdiction. 
The agencies developed the rule in response to requests from a broad range of 
interests nationwide who recognized the urgent need to make the process of 
identifying waters subject to the Clean Water Act easier to understand, more 
predictable, and consistent with the law and peer-reviewed science, while protecting 
the streams and wetlands that form the foundation of our nation’s water resources. 
Implementing the rule will reduce delays in making jurisdictional determinations, save 
time and money for permit applicants, and improve protection for clean water on 
which all Americans depend for public health and a strong economy. 

Your letters seek field observations relied upon by the Army for certain 
statements in the Technical Support Document and the rule. The letters suppose that 
there are specific field observations in the administrative record that correspond to 
each statement. In fact, rather than relying on individual field observations, the rule 
was the product of years of collaborative decision-making, taking advantage of 
decades of peer-reviewed scientific studies and the EPA and the Army’s cumulative 
experiences in administering the Clean Water Act. The result is a rule that will be 
more efficiently implemented in the field and that will give greater clarity and certainty 
to the regulated community. 

You also asked about “the difference between a resident and non-resident 
migratory bird,” as well as whether the Army has ever sought to establish jurisdiction 
over water based on waterfowl or mammal excretions or based on the attachment of 
insects and seeds to birds or mammals. Additionally, you inquired as to whether the 
Army has ever sought to establish jurisdiction over geographically isolated waters 
“based on infiltration of that water into the ground, the allegation that the water 
reaches a groundwater aquifer, the allegation that the aquifer recharges surface 
water at some other location, and the allegation that the surface water that obtains 
part of its baseflow from this groundwater recharge eventually reaches some 
navigable water." 
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Regarding your question about migratory birds, the passage cited in your letter 
from the preamble to the rule refers to “[rjesident aquatic or semi-aquatic species 
present in the case-specific water and the tributary system,” such as “aquatic birds.” 
Clean Water Rule: Definition of 'Waters of the United States,” 80 Fed. Reg. 37,054, 
37,094 (June 29, 2015). Such “[rlesident aquatic or semi-aquatic species” are 
distinguished from “species such as non-resident migratory birds,” which “do not 
demonstrate a life cycle dependency on the identified aquatic resources and are not 
evidence of biological connectivity for purposes of this rule." Id. Thus, the passage 
distinguishes between those birds that reside in a case-specific water and tributary 
system and those migratory birds that do not reside in a case-specific water and 
tributary system. The relevant factors for demonstrating biological connectivity are 
described in the preamble. Id.; see also Clean Water Act Jurisdiction Following the 
U.S. Supreme Court's Decision in Rapanos v. Un/fed States and Carabell v. United 
States (“2008 Rapanos Guidance”) at 6, available at 

http:.//water.eDa,aov/lawsreas/auidance/wetlands/upload/2008 12 3 wetlands CWA 
Jurisdiction Following Rapanos120208.pdf (“Migratory species, however, shall not 
be used to support an ecologic interconnection.”). 

Regarding your question about the impact of birds and mammals on 
jurisdictional determinations, to the best of my knowledge, since the Supreme Court’s 
decision in Solid Waste Agency of Northern Cook County v. U.S. Army Corps of 
Engineers, 531 U.S. 159 (2001) (SWANCC), the Army has not established 
jurisdiction over an isolated water body based solely on the presence of migratory 
birds as an indicator of interstate or foreign commerce. However, while not dispositive 
of jurisdiction, the presence of birds and mammals — and indicators of their presence, 
such as excretions, insects, or seeds — could be noted by practitioners in the field as 
one factor among many that demonstrates an ecological interconnection with 
jurisdictional waters, which in turn may support a finding of jurisdiction based on 
significant nexus to traditional navigable waters. The agencies' 2008 Rapanos 
Guidance acknowledged the “science-based inference” that wetlands that are 
reasonably close to other waters of the United States “have an ecological 
interconnection with jurisdictional waters.” 2008 Rapanos Guidance at 5-6. The 
agencies noted that “such implied ecological interconnectivity is neither speculative 
nor insubstantial,” because “species, such as amphibians or anadramous and 
catadramous fish, move between such waters tor spawning and their life stage 
requirements.” Id. at 6. Additionally, the 2008 Rapanos Guidance observed that 
“[tjributaries and their adjacent wetlands provide habitat (e.g., feeding, nesting, 
spawning, or rearing young) for many aquatic species that also live in traditional 
navigable waters,” and instructed the agencies to “evaluate ecological functions 
performed by the tributary and any adjacent wetlands which affect downstream 
traditional navigable waters,” including “habitat services such as providing spawning 
areas for recreationally or commercially important species in downstream waters." Id. 
at 9, 1 1. Thus, the presence of excretions, insects, or seeds could factor into a 
determination of the interconnectedness of a water to downstream navigable waters, 
but jurisdiction could not be based on the presence of excretion, insects, or seeds 
alone. 
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Regarding your question about isolated waters, to tbe best of my knowledge, 
since the SWANCC decision, the Army has not asserted jurisdiction over any 
isolated, intrastate, non-navigable waters. See 2008 Rapanos Guidance at 4 n.19; 68 
Fed. Reg. 1995, 1996 (Jan. 15, 2003). You also asked about how the Army 
determines “[w]hat makes a nexus provided by a function sufficient.” The agencies 
discussed that question at length in the rule's preamble. See Clean Water Rule, 80 
Fed. Reg. at 37,060-73. Finally, you asked about the SWAWCC decision’s impact on 
the rule. In drafting the rule, the agencies considered the limits of Clean Water Act 
jurisdiction as interpreted by the Supreme Court. See, e.g., id. at 37,056-57 
(discussing Riverside Bayview Homes, 474 U.S. 121 (1985), SWANCC, and 
Rapanos v. United States, 547 U.S. 715 (2006)). The rule is wholly consistent with all 
of the Supreme Court case law interpreting the Clean Water Act, including the 
SWANCC decision. 

I have also received a July 1 6, 201 5 tetter from you. In that letter you 
requested “all communications or documents, electronic or otherwise, sent to [me] or 
[my] office by employees of the Corps of Engineers of [sic] the Office of the Army 
General Counsel between ... November 14, 2014 and ... May 27, 2015, containing 
comments or concerns regarding the revisions to the regulatory definition of ‘waters 
of the United States.™ Because of the voluminous number of records requested and 
considerations related to ongoing litigation, the less-than-one-month deadline 
suggested in your letter could not have been met. I have personally directed my staff 
to prepare the appropriate communications and documents for your office with utmost 
speed. 


The Army hopes to respond to these requests in the most helpful manner 
possible, while respecting the ongoing legal challenges. Please contact me if you 
have questions, or your staff may contact Let Mon Lee of my staff at (703) 61 4-3977. 


Very truly yours. 




Jo-Ellen Darcy 
*fesistant Secretary of tRS Army 
(Civil Works) 
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